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RAILROAD RETIREMENT BOARD VS. LOUISE J. BATES ; 1 

| 

District Court of the United States for the District of 

Columbia 

| 

Civil Action No. 7503 

i 

Louise J. Bates, petitioner 
vs. 


Railroad Retirement Board, respondent 

United States of America, 

District of Columbia , ss: 

i 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the abbve- 
entitled cause, to wit: 

1 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 7503 

Louise J. Bates, New Berne Apts., 1115 12th St., NW[., 

PETITIONER 


vs. 

Railroad Retirement Board, respondent 


Filed July 2, 1940. Charles E. Stewart, Clerk. 

Complaint to set aside order of Railroad Retirement Board 

i 

To the Honorable District Court of the United States for the 
District of Columbia: 

The petitioner, Louise J. Bates, hereby applies to this Hon¬ 
orable Court for a decision compelling the respondent, the 
Railroad Retirement Board, to set aside its decision rendered 
on July 20, 1939, denying petitioner’s application for an 
annuity under the Railroad Retirement Acts. The petitioner, 
as the basis of her application herein, alleges as follows: 

1. The petitioner, Louise J. Bates, is a citizen of the United 
States of America and a resident of the City of Washington, 
District of Columbia. 


2. The respondent has its principal office in the City 
Washington, in the District of Columbia, and is subject 


of 

to 









2 RAILROAD RETIREMENT BOARD VS. LOUISE J. BATES 

the jurisdiction of this Court under the provisions of Section 
11 of the Act of Congress approved June 24, 1937, known as 
the Railroad Retirement Act of 1937. 

3. On July 8, 1938, the petitioner filed with the respondent 

an application (R. R. B. No. A-106446) for an annuity 

2 under Section 2 of the Act, alleging therein, among 
other things, that she was born on March 24, 1867; 

that she rendered compensated service jointly to the Southern 
Pacific Company and the Union Pacific Railroad Company 
from January 1, 1908, to December 31, 1933, and thereafter 
to the Union Pacific Railroad Company through the date of 
the filing of the application; that she intended to cease com¬ 
pensated service on July 31, 1938, and requested that her 
annuity begin to accrue on August 1, 1938; that she was 
granted a pension of $21.59 per month by the Southern Pacific 
Company, effective January 1, 1934, on the basis of the pro¬ 
portion of her salary paid by that Company, which pension 
was assumed by the respondent, effective July 1, 1937. 

4. On the 2nd day of June 1937 there was filed with the 
respondent by the Southern Pacific Company a completed 
Form LQ-4 (R. R. B. No. H-12146), in which respondent 
was advised, among other things, that the petitioner, Louise J. 
Bates, was pensioned by it in the amount of $21.59 per month, 
effective January 1, 1934; that she was on the pension roll 
of the Southern Pacific Company on March 1, 1937; that such 
pension w*as computed on the basis of average monthly com¬ 
pensation of $83.03 paid her by Southern Pacific Company and 
26 years of service and was authorized in accordance with that 
company’s regular pension plan. 

5. Petitioner was on the pension roll of the Southern Pacific 
Company on March 1 and July 1, 1937, and beginning on 
the latter date the respondent, pursuant to Section 6 of the 

Railroad Retirement Act of 1937, assumed the pension 

3 previously paid the petitioner by the Southern Pacific 
Company and has continued to pay to the petitioner 

the monthly pension of $21.59. 

6. On August 24, 1938, the respondent issued an order read¬ 
ing as follows: 

“In the case of Louise J. Bates, A-106446. involving question 
of whether a pensioner under Section 6 can become eligible 
for an annuity subsequent to July 1, 1937, the Board ap¬ 
proved the opinion of Mr. Schreiber, Acting General Counsel, 
as set forth in his memorandum to the Board dated August 23, 
1938, that in view of previous decisions and Section 40.05 of 
the regulations, no useful purpose would be served in submit- 
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ting this case to the usual procedure of decision by the Claims 
Service, appeal through the Appeals Council and then to i the 
Board, and that the Board should at this time authorize hnd 
direct that a hearing be held at a time to be fixed by the 
General Counsel, at which hearing the matter may be fjilly 
developed and argued.” 

7. On October 21, 1938, a hearing was held before the re¬ 
spondent and arguments were presented on the limited ques¬ 
tion whether the facts that the petitioner was on the pension 
roll of the Southern Pacific Company, an employer under ithe 
Act, on March 1 and July 1,1937, and was also on July 1, 1^37, 
in the compensated service of the Union Pacific Railroad Com¬ 
pany, an employer under the Act, rendered her ineligible for 
an annuity; no question as to whether the petitioner was other¬ 
wise eligible for an annuity, or the amount of annuity to which 
she would be entitled if eligible, was involved, although 
the amount of such annuity claimed by petitioner would ex¬ 
ceed the amount of her pension aforesaid. 

8. A certified copy of the proceedings before the respondent 
is attached hereto and made a part of this petition. 

9. On July 20, 1939, respondent issued an or<jler 
4 (Board Order No. 39-478) in which it found, for the 
reasons set forth in an accompanying decision and opin¬ 
ion, as follows: 

“(1) Louise J. Bates (R. R. B. No. A-106446, H-12140), 
was on March 1, 1937, and July 1, 1937, on the pension roll 
of an employer, within the meaning of Section 6 (a) of the 
Railroad Retirement Act of 1937. 

“(2) The said Louise J. Bates was not eligible on July 1, 
1937, for an annuity under the Railroad Retirement Act ;of 
1935 or the Railroad Retirement Act of 1937. 

“(3) The said Louise J. Bates is to be paid a pension under 
Section 6 of the Railroad Retirement Act of 1937 for the dura¬ 
tion of her life. 

“(4) The said Louise J. Bates is not entitled to be paid 
an annuity under the Railroad Retirement Act of 1935 or tlje 
Railroad Retirement Act of 1937 either in addition to the 
pension under Section 6 of the 1937 Act or in substitution 
therefor.” 

10. Respondent’s decision is in violation of petitioner’s legal 
rights under the Railroad Retirement Act of 1937. 

Wherefore, petitioner prays this Honorable Court to compel 
the respondent to set aside the decision rendered by it on July 
20, 1939, on the limited question set forth in paragraph 7 
above, and to compel the respondent to adjudicate petitioner’s 
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application for annuity for the purpose of determining whether 
petitioner is otherwise eligible for an annuity. 

J. M. Souby, 

Gregory S. Prince, 
Attorneys for Petitioner. 

J. M. Souby, 

Gregory S. Prince, 

Office arid Post Office Address: 

No. 929 Transportation Bldg., Washington, D. C. 

5 7503 

Filed July 2, 1940, Charles E. Stewart, Clerk. 

Certified copy of Record of Railroad Retirement Board on 
application of Louise J. Bates for an annuity 

6 I hereby certify that the attached are true and cor¬ 
rect copies of the following items of the record before 

the Railroad Retirement Board in the case of Louise J. Bates, 
R. R. B. No. A-106446, H-12146: 

1. Submission dated December 1, 1937, to the Board, by 
Judge R. V. Fletcher, General Counsel for the Association of 
American Railroads on a question in a hypothetical case of 
Jane Doe; 

2. Reply to the said submission by M. W. Latimer, Chair¬ 
man of the Railroad Retirement Board under date of February 
1,1938; 

3. Form LQ-4, filed June 2, 1937, by the Southern Pacific 
Railroad Company; 

4. Annuity application, Form AA-1, filed July 8, 1938, by 
Louise J. Bates; 

5. Memorandum dated August 23, 1938, from Acting Gen¬ 
eral Counsel of the Railroad Retirement Board to the Board; 

6. Railroad Retirement Board Minutes of August 24, 1938, 
indicating action taken on basis of memorandum mentioned 
in Item 5; 

7. Transcript of oral argument held October 21, 1938; 

8. Brief filed on behalf of Louise J. Bates by Henry W. Clark 
and Darwin P. Kingsley, Jr., as counsel for Louise J. Bates; 

9. Brief filed by Van Cott, Riter, and Farnsworth, counsel 
for P. A. Phelps, another applicant before the Railroad Re¬ 
tirement Board whose case involved a question similar to that 
before the Board in the Louise J. Bates proceeding; 
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10. Decision and opinion of the Board, dated July 20, 1939. 

Certified this 26th day of October 1939. 

[seal] John C. Davidson 

John C. Davidson, 
Secretary of the Board . 

7503. Filed July 2, 1940. Charles E. Stewart, Clerk. 

7 [copy] 

December 1,1937. 

Submission to Railroad Retirement Board. 

Interpretation of Section 6 (b) of Retirement Act 

The question herewith submitted grows out of an actual <jjase 
but fictitious names are given because it is believed that| in 
view of the frequency of participation by two or more railroads 
in a joint office or facility, the question presented is not unique 
but of general application. 

Jane Doe on January 1, 1908, became a clerical employee in 
an office whose salaries were borne jointly by Railroad A and 
Railroad B. The original relations continued through Decem¬ 
ber 31, 1933. Effective January 1, 1934, Railroad A withdrew 
from participation in the office and granted Jane Doe a pension 
of about $25.00 a month based on 26 years’ service and the pro¬ 
portion of her salary borne by it. July 1, 1937, the Railroad 
Retirement Board assumed this pension under section 6 (a} of 
the Retirement Act, together with other pensions on the rolls of 
Railroad A. From January 1, 1934, Railroad B has contimjied 
the employment of Jane Doe and paid her entire salary. Jane 
Doe was on July 1,1937, more than 70 years old. On December 
31,1937, she will have completed 30 years’ service with Railroad 
B, including the 26 years in the joint service of Railroad A and 
Railroad B. The retirement annuity to which she would ibe 
entitled in case of retirement from all compensated serv- 

8 ice on December 31, 1937, computed in accordance with 
Section 3 of the Act and based on her compensation by 

both railroads for the years 1924 to 1931, inclusive, and by 
Railroad B for the 12 months of 1937, would be about $75.00 a 
month, without taking into account her Railroad A pension now 
assumed and being paid by the Board. 

The question is as to Jane Doe’s rights under the Retirement 
Act if she actually and finally leaves the service of Railroad B 
on December 31, 1937, and engages in no other compensated 
employment. 
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Her Railroad A pension now assumed and being paid by the 
Board of $25.00 a month does not terminate with the October 
1937 payment, for she was not on July 1, 1937, eligible for an 
annuity under the Act, being at that time still in the compen¬ 
sated service of Railroad B. 

discussion 

The solution of the question must have one of the three 
results following: 

1. That she be granted no annuity but left with only her 
existing pension of $25.00. This result would obviously be 
inequitable since she would be entitled to an annuity of $75.00 
on her whole railroad service if Railroad A had not granted her 
a pension when it quit participation in the joint office. 

2. That she be granted an annuity of $75.00 and continue to 
receive the $25.00 pension already existing. This result would 
be absurd in that she would then receive retirement com¬ 
pensation of $100.00 a month altogether although her 

9 service and compensation record would entitle her to 
only $75.00 if Railroad A’s participation in the joint 
office had continued and its pension had not been granted. 

3. That she be granted an annuity of $75.00 and that this 
grant absorb or merge her existing pension. This result is 
equitable and is the result which properly should be reached, 
but there appears to be no express authority in the act therefor. 

The key to the solution of the question undoubtedly must 
be found in the interpretation of paragraph (b) of Section 6 
of the Act. 

Paragraph (a) of Section 6 provides for the assumption on 
July 1, 1937, by the Government of the pensions on the rolls 
of the carriers as of March 1, 1937. Its provision is that pay¬ 
ment of such assumed pensions shall begin on July 1,1937, and 
continue monthly thereafter during the life of the pensioner. 
Paragraph (b) of Section 6 appears to have the sole office of 
providing restrictions upon or modifications of the general 
grant made in paragraph (a). 

The first restriction in paragraph (b) is that if the pensioner 
whose pension was assumed under paragraph (a) was eligible 
on July 1, 1937, for an annuity, the pension payments will 
stop with that due October 1, 1937, at the latest. The object 
of this restriction was to force the pensioner to apply before 
October 1,1937, for an annuity. There follows the appropriate 
corollary that the claims of such individuals shall be ad¬ 
judicated as if no pension payments had been paid. There 
then follows a proviso reading as follows: 
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“Provided, however, That no such individual shall bej en¬ 
titled to receive both a pension under this section and an 
annuity under this Act or the Railroad Retirement Act 

10 of 1935, and in the event pension payments have been 
made to any such individual in any month in wfiich 

such individual is entitled to an annuity under this Act or the 
Railroad Retirement Act of 1935, the difference between the 
amounts paid as pensions and the amounts due as annuities 
shall be adjusted in accordance with such rules and regulations 
as the Board may deem just and reasonable.” 

Superficially this proviso might be understood as reading 
that no one shall be entitled to receive both a pension and an 
annuity, and so to bar Jane Doe from receiving on her retire¬ 
ment from the service of Railroad B any annuity in view of 
the fact that she will already be in receipt of a pension. 

But the proviso does not read as a general prohibition 
against the receipt by any individual of both a pension and an 
annuity. Its language is “That no such individual shall be 
entitled” etc. This might be read, again superficially! as 
referring back to the beginning of paragraph (b) and meaning 
an individual “covered by this section,” that is, who was on 
a carrier’s pension roll on March 1,1937, and who was on July 
1, 1937, “eligible for an annuity under this Act.” This inter¬ 
pretation of “such individual” would exclude Jane Doe fpm 
the prohibition in the proviso against receipt of both a pension 
and an annuity and might result in her continuing her existing 
pension and receiving on final retirement also a full annuity. 

The term “such individual” is used three times in the pro¬ 
viso. It is a short form, used for convenience, of identification. 
It may be literally possible to construe it either as referring 
to any “individual covered by this section,” that is, an indi¬ 
vidual who was on the pension roll of a carrier March 1, 1037, 
and whose pension was, therefore, assumed by the Government 
by virtue of paragraph (a), or as referring to such a pensioner 
who was also “eligible for an annuity under this 

11 Act.” The first interpretation would treat paragraph 
(b) as dealing broadly with cases of individuals who 

were on the pension rolls of carriers on March 1, 1937, and 
whose pensions were, therefore, assumed by the Government 
as of July 1, 1937, that is, paragraph (b) would be treated 
as containing all restrictions and modifications thought neces¬ 
sary in respect of the subject matter of paragraph (a). 'The 
second interpretation would treat paragraph (b) as concern¬ 
ing only the more limited class of cases in which the pensioner 
taken over by the Government under paragraph (a) was eligi- 


i 

■ 

i 

j 

i 

I 
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ble for an annuity on July 1, 1937, and whose pension, there¬ 
fore, terminated with the payment due October 1, 1937. 

The second interpretation above stated Seems obviously 
too narrow. It would leave the act without any provisions 
to apply in the case of pensioners taken over as of July 1, 
1937, but who might subsequently become eligible for an an¬ 
nuity. There seems no reason to suppose that Congress con¬ 
templated that those on the pension rolls of a carrier March 1, 
1937, could never become eligible for an annuity unless they 
were eligible therefor on July 1, 1937. An interpretation 
should not be adopted which leaves the act devoid of any pro¬ 
vision applicable to such a case as that here presented and 
which may be typical of a class of cases which will gradually 
develop. 

The reasonable view of paragraph (b) is that of a complete 
statement of restrictions and modifications as to the cases of 
individuals whose carrier pensions have been assumed under 
paragraph (a). In that view the first sentence of paragraph 
(b) provides one important limitation in terminating as of 
October 1937, assumed pensions if the pensioners were 
12 eligible on July 1, 1937, for an annuity. In that view 
also, the second sentence of paragraph (b), providing 
that annuity claims shall be adjudicated as if no pension 
payments had been made applies equally whether the indi¬ 
vidual was eligible for an annuity on July 1, 1937, or became 
eligible thereafter. In that view also, the proviso refers equally 
to pensioners who were eligible for an annuity on July 1, 
1937, and to those who become eligible for an annuity sub¬ 
sequently. Thus the proviso prohibits all persons, not merely 
those eligible for an annuity on July 1, 1937, from receiving 
both pension and annuity. Thus also the latter part of the 
proviso providing for adjustments if pension payments have 
been made and the pensioner is entitled to an annuity is 
not limited to such adjustments to and including October 1937, 
but applies also to all cases in which eligibility for an annuity 
may arise after July 1, 1937, or after October 1, 1937, in the 
case of one who is also a pensioner. 

The interpretation indicated above as the proper one makes 
the provisions of paragraph (b) of Section 6 applicable and 
adequate for an equitable administration of such a case as 
that of Jane Doe. She is not within the first sentence of 
paragraph (b), terminating pensions on October 1, 1937, be¬ 
cause she was not eligible on July 1, 1937, for an annuity. 
The second sentence of paragraph (b) would permit the com¬ 
putation and adjudication of her annuity on her final retire- 
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ment December 31, 1937, precisely as if she had not previously 
been enjoying pension payments assumed under paragraph 
(a). The proviso to paragraph (b) would prohibit the Con¬ 
tinuance of her pension upon the granting of an annuity pnd, 
assuming that a pension payment due January 1, 1938, 

13 would have been made necessarily before her annuity 
could have been adjudicated, would provide for an| ad¬ 
justment of the difference between the amount of the pen¬ 
sion and the amount of the annuity (obviously by crediting 
the pension against the annuity). This provision for adjust¬ 
ment was probably inserted to insure that a retired employee 
would be entitled to the annuity if it exceeded the pension. 
If it be thought that its language is too narrow to authorize 
a permanent adjustment, certainly the proviso's prohibition of 
payment of both a pension and an annuity is adequate justi¬ 
fication for the Board’s declaring a merger or absorption of the 
pension or requiring a waiver by the pensioner of pension 
rights for the future as a condition of receiving annuity 
payments. 

Association of American Railroad^, 
By (s) R. V. Fletcher, General Counsel. 

j 

14 Mr. R. V. Fletcher, General Counsel , 

Association of American Railroads, 
Transportation Building , Washington, D .j C. 

Dear Mr. Fletcher: Reference is made to your communi¬ 
cation of December 1, 1937, in which you submit a case to jthe 
Board for its opinion. 

The case presented by you is as follows: An individual ivas 
in the joint employ of two railroads prior to March 1, 1937. 
Prior to that date, one of the joint employers withdrew from 
participation and granted the individual a pension based; on 
that portion of his salary which had been contributed by the 
withdrawing employer, and the individual continued both to 
receive this pension and to work for the other employer 
through July 1, 1937. Under these circumstances, the indivi¬ 
dual is eligible for a pension , under Section 6 of the Railroad 
Retirement Act of 1937, which pension is in approximately the 
same amount as that paid him by the employer. However, 
since the amount of this pension was based only on a part 
of the individual’s compensation, the question presented is 
whether, upon retiring after July 1, 1937, he can be paid jan 
annuity under the Act, either in addition to, or instead of, the 
pension payable to him. 
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Section 6 (a) pf the Railroad Retirement Act of 1937 
reads, in part, asffollows: 

“Beginning July 1, 1937, each individual then on the pen¬ 
sion or gratuity roll of an employer by reason of his employ¬ 
ment, who was on such roll on March 1, 1937, shall be paid 
on July 1, 1937, and on the 1st day of each calendar month 
thereafter during his life , a pension at the same rate as the 
pension or gratuity granted to him by the employer without 
diminution by reason of a general reduction or readjustment 
made subsequent to December 31, 1930, * * [Italics 
supplied.] 

Section 6 (b) of the same Act reads as follows: 

“No individual covered by this section who was on July 1, 
1937, eligible for an annuity under this Act or the Railroad 
Retirement Act of 1935, based in whole or in part on service 
rendered prior to January 1, 1937, shall receive a pension pay¬ 
ment under this section subsequent to the payment due on 
October 1, 1937, or due on the 1st day of the month in which 
the application for an annuity of such individual has been 
awarded and certified by the Board, whichever of the two dates 
is earlier. The annuity claims of such individuals who 
receive pension payments under this section shall be 
15 adjudicated in the same manner and with the same 
effect as if no pension payments had been made: Pro¬ 
vided, however, That no such individual shall be entitled to 
receive both a pension under this section and an annuity under 
this Act or the Railroad Retirement Act of 1935, and in the 
event pension payments have been made to any such indivi¬ 
dual in any month in which such individual is entitled to an 
annuity under this Act or the Railroad Retirement Act of 
1935, the difference between the amounts paid as pensions and 
the amounts due as annuities shall be adjusted in accordance 
with such rules and regulations as the Board may deem just 
and reasonable.” [Italics supplied.] 

The interpretation suggested by you in your letter is based 
on the view that the term “such individual,” which is under¬ 
scored in the above quotation of Paragraph (b) of Section 6, 
refers to the “individual covered by this section,” mentioned in 
the first line of that paragraph and not to the “individual cov¬ 
ered by this section who was on July 1, 1937, eligible for an 
annuity under this Act or the Railroad Retirement Act of 1935, 
based in whole or in part on service rendered prior to January 
1,1937.” 

The difficulty with such an interpretation is that other lan¬ 
guage in Paragraph (b) indicates quite clearly that the word 
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“such” was attached to the term “individual” for the purpose 
of distinguishing individuals covered by Section 6 who were 
eligible for annuities on July 1, 1937, from those of such indi¬ 
viduals who were not eligible for annuities on that date. The 
term, “such individuals,” appears first in the latter part of| the 
first sentence of Paragraph (b), as part of the statement that 
no individual covered by Section 6 who vxls eligible jot an 
annuity on July 1,1937, is to be paid a pension after the pay¬ 
ment due on October 1,1937 or due on the first day of the month 
in which the annuity application of “such individuals” has been 
awarded and certified by the Board. There can be no doubt 
that the term “such individuals” as used in this instance relates 
only to individuals covered by Section 6 who were eligible 1 jor 
annuities on July 1,1937. If this be true, it would be necessary, 
in order to interpret Paragraph (b) in the manner you suggest, 
to interpret the term “such individuals” in subsequent sentences 
as having a fundamentally different meaning from that of; the 
same term as used in the first sentence. There is nothing to 
indicate that the term was used in any different sense from the 
one which was obviously intended in the first sentence. 

Furthermore, the language of the second sentence, in and of 
itself, clearly shows that the term “such individuals,” as used in 
that sentence, cannot possibly include individuals who \yere 
not eligible for annuities on July 1,1937. This sentence begins 
with the words “the annuity claims of such individuals who re¬ 
ceive pension payments under this section * * VTf as you 
contend, the purpose of the word “such” is merely to limit Ithe 
term “individuals” to “individuals covered by Section 6,” jthe 
qualifying words, “who receive pension payments under this 
section,” would be wholly superfluous, since individuals who lare 
“covered by Section 6” will, under the provisions of Paragraph 
(a), “receive pension payments under this section.” There¬ 
fore, the inclusion of the words, “who receive pension payments 
under this section,” in addition to the word “such,” 
16 clearly shows that the word “such” was intended to ex¬ 
press a limitation in addition to that expressed by the 
other language —that is, that the “individuals” referred to are 
not only covered by Section 6, but were also eligible for annuities 
on July 1,1937. 

In view of the fact that the word “such” was used in con¬ 
nection with the term “individuals” in the first two sentences 
of Paragraph (b) for the purpose of limiting the term “indi¬ 
viduals” to those who were eligible for annuities on July! 1, 
1937, it is impossible to interpret the same term, as thereafter 
used in Paragraph (b), in any other sense, unless there is some- 
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thing to indicate clearly that a different meaning was intended. 
However, there is nothing in Paragraph (b) to indicate that 
“such individuals’' is used at any point in any different sense 
than that intended in the first two sentences of the paragraph. 

Assuming that the provisions of Paragraph (b) relate only 
to those individuals covered by Section 6 who, on July 1, 1937, 
were eligible for annuities, two questions arise: 

(1) Can individuals, covered by Section 6 who were not 
eligible for annuities on July 1, 1937, upon subsequently com¬ 
plying with the provisions of Section 2 of the Act, receive both 
annuities and pensions? 

(2) If the answer to question (1) is in the negative can such 
individuals, upon subsequently complying with the provisions 
of Section 2, receive annuities instead of pensions? 

(1) With regard to the first question the proviso in Para¬ 
graph (b) which states that “no such individual shall be en¬ 
titled to receive both a pension * * * and an annuity” 
clearly shows that those individuals covered by Section 6 who 
were, on July 1, 1937, eligible for annuities, cannot receive 
both pensions and annuities at the same time. Although this 
proviso does not apply to individuals covered by Section 6 
who were not eligible for annuities on July 1, 1937, the inten¬ 
tion that these individuals shall not receive both pensions and 
annuities at the same time can be clearly inferred from the 
second sentence of Paragraph (b) of Section 6. The first two 
sentences of Paragraph (b) read as follows: 

“(b) No individual covered by this Section, who was, on 
July 1,1937, eligible for an annuity * * * shall receive a 
pension payment under this Section subsequent to the pay¬ 
ment due on October 1, 1937, or due on the first day of the 
month in which the application for an annuity of such indi¬ 
vidual has been awarded and certified by the Board, 
17 whichever of the two dates is earlier. The annuity 
claims of such individuals who receive pension pay¬ 
ments under this Section shall be adjudicated in the same 
manner and with the same effect as if no pension payments 
had been made * * [Italics supplied.] 

If it had been the intention of Paragraph (a) of Section 6 
that all pensioners covered by Section 6 could receive both 
pensions and annuities, the second sentence in Paragraph (b) 
which is underscored, would have been unnecessary, because the 
only purpose of this sentence is to provide that the annuities 
of certain pensioners (those who were eligible for annuities on 
July 1,1937) shall not be affected by the fact that they may re¬ 
ceive pension payments for several months during which they 
are eligible to receive annuities, and, since these pensioners are 
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included in those covered by Paragraph (a), it would necessarily 
have followed from Paragraph (a), without any express pro¬ 
vision, that they could receive both pensions and annuities, 
and, therefore, that their annuities could not be affected by tfreir 
receipt of pension payments in months during which they were 
eligible for annuities. 

It follows from the foregoing that if it had been intended 
in Paragraph (a) that all pensioners could receive both pen¬ 
sions and annuities, the second sentence of Paragraph (b), 
which is merely an application of the same thought to a limited 
group of pensioners included in those covered by Paragraph 
(a), would have been superfluous. The only reasonable infer¬ 
ence which can be drawn from the fact that this sentence 'has 
been included in Paragraph (b) is t hat no person was intended 
to receive both a pension and an annuity at the same time, ex¬ 
cept as expressly provided otherwise in the second sentence of 
Paragraph (b). 

(2) With regard to the second question, which is whether an 
individual who was not eligible for an annuity on July 1, 1^37, 
can subsequently receive an annuity instead of a pension, the 
following portion of Paragraph (a) of Section 6 is significant): 

“* * * eac j 1 i nc ii v i3 ua i * * * s h a ll be paid on Jfuly 
1, 1937, and on the first day of each calendar month thereafter 
during his life a pension * * * 

It is obvious that if a pension is to be paid to a person “during 
his life”, such person cannot thereafter receive an annuity in 
place of a pension, for, if he could, his pension would not be piaid 
‘'during his life.” The only way in which a person can receive 
a pension “during his life” and yet receive an annuity, is! by 
receiving both a pension and an annuity at the same time. 
However, the discussion under “(1)” clearly shows that this Vas 
not intended by Section 6. 

18 The only possible way in which Paragraph (a) cobid 
be interpreted to mean that a pension could be changed 
to an annuity is by interpreting the words “during his life’' to 
mean “during his life or until some date, at or about the d^te 
when he may become eligible for an annuity.” However^ if 
this interpretation were correct, it would have been necessary 
to include in Section 6, with respect to all pensionors, pro¬ 
visions specifically stating when pension payments shobld 
cease—whether on the date on which the pensioner becomes 
eligible for an annuity, or on which his annuity application 
is filed, or on which his annuity begins to accrue, or on which 
his first annuity becomes payable—and other provisions pro¬ 
viding for an adjustment to be made in cases where pension 
payments have been made in months in which annuities are 
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also payable. The only provisions of this kind in Section 6 
are those which appear in Paragraph (b), and these provisions 
are specifically limited in their application to pensioners who 
were eligible for annuities on July 1, 1937. Since there are no 
such provisions in Section 6 which are applicable to pensioners 
who were not eligible for annuities on July 1, 1937, while those 
of such provisions which do appear in Section 6 expressly apply 
to pensioners who were eligible for annuities on July 1. 1937, 
it follows that the only pensioners whose pensions can be 
changed to annuities are those who were eligible for annuities 
on July 1, 1937, and that all other pensioners are to be paid 
pensions only, throughout their lifetimes. 

This interpretation is corroborated by the very provision 
that pensioners who were eligible for annuities on July 1, 1937 
should not receive pension payments after October 1, 1937. 
The only purpose of this provision is to induce all such pen¬ 
sioners to file their annuity applications immediately, in order 
that all changes, if any, from pensions to annuities should be 
made before November 1, 1937. It is difficult to conceive of 
any reason why Congress should have intended that the pen¬ 
sions of persons who were not eligible for annuities on July 1, 
1937 could be changed to annuities at any time, while the pen¬ 
sions of those persons who were eligible for annuities on July 
1, 1937 should be changed to annuities on or before November 
1, 1937. The provisions of Section 6, as a whole, indicate that 
the general intention was to take over all pensioners who were 
on the pension rolls of “employers,” by reason of their em¬ 
ployment, on March 1, 1937, and July 1, 1937, effective as of 
July 1> 1937, and to divide those pensioners into two groups 
on the basis of their status on that date —that is, to pay annui¬ 
ties to those who were eligible for annuities on July 1, 1937, 
and to pay to all the others pensions for life. 

The interpretation hereinabove set forth is corroborated by 
the history of Section 6. In the Railroad Retirement Act of 
1934 no automatically operative provisions were included to 
extend the benefits of that Act to persons who were on 
19 the private pension or gratuity rolls of carriers subject 
to that Act, but the Board was authorized to make 
arrangements for bringing them under the Act. So, too, in 
the Railroad Retirement Act of 1935, no provisions were in¬ 
cluded for the payment of annuities or pensions to such per¬ 
sons, but there was a provision in Section 7 which required the 
Board to make a special report to the President of the United 
States, making specific recommendations with regard to the 
desirability and practicability of substituting provisions for 
benefits under the Railroad Retirement Act for the voluntary 
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pensions which those persons were receiving from earners 
subject to that Act, so as to relieve such carriers from their 
obligations for age retirement benefits under their existing 
pension systems, and to transfer such obligations to the retire¬ 
ment system under the Railroad Retirement Act. As a result 
of negotiations between representatives of “carriers” and! re¬ 
presentatives of their employees, Section 6 was enacted as part 
of the Railroad Retirement Act of 1937. It is clear from} the 
foregoing that persons who were receiving benefits under 
private pension or gratuity systems were, throughout the whole 
history of railroad retirement legislation, considered as a sppar- 
rate class of persons, which class generally would not be within 
the scope of the Railroad Retirement Acts . 

The language of Section 6 of the 1937 Act also supports the 
view that the provision for pensions made in that section was 
intended to supersede the provisions for annuities as applied to 
persons eligible for pensions under that section, except ajs to 
those who were eligible for annuities on July 1, 1937. This is 
shown by two provisions of Paragraph (b) of Section 6: 

1. The proviso in Paragraph (b), which states that “no such 
individual shall be entitled to receive both a pension . . . jand 
an annuity * * is specifically attached to the particu¬ 
lar sentence which states that the annuity claims of pensioners 
who were eligible for annuities on July 1,1937 shall be adjudi¬ 
cated in the same manner and with the same effect as if no 
pension payments had been made. This clearly shows that 
the possibility of any pensioners receiving annuities was intro¬ 
duced for the first time by this sentence and that no other jpen- 
sioners—that is, those who were not eligible for annuities on 
July 1, 1937—were intended to receive annuities because, if 
they were, the proviso guarding against the possibility of 
pensioners receiving both pensions and annuities would surely 
have been made to apply to the section as a whole and not 
merely to this particular sentence. 

20 2. The provision in Paragraph (b) that the annuity 

claims of certain individuals shall be adjudicated in 
the same manner and with the same effect as if no pension 
payments have been made is specifically confined to those indi¬ 
viduals who were eligible for annuities on July 1, 1937. : The 
fact that an express provision of this kind is included with 
respect to pensioners who were eligible for the annuities on 
July 1, 1937, clearly implies that no other pensioners are in¬ 
tended to receive annuities. 

In view of the foregoing, it follows that an individual such 
as that described in the case submitted by you cannot receive 

287929—11 - 2 
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an annuity under the Railroad Retirement Act, but can only 
be paid a pension, under Section 6, for the remainder of his 
or her life. 

I trust that the foregoing explains this matter to your 
satisfaction. 

Very truly yours, 

-, Chairman. 


L. P. S. 


January 20, 1938. 


M WL: LPS: DBS: AIC: egh. 


21 Railroad Retirement Board 


BUREAU OF CLAIMS 

(See Instructions on reverse side) 

First Copy—Forward to Railroad Retirement Board. Form 
LQ-4. (To be completed only for a person on pension or 
gratuity rolls of an employer by reason of his employment.) 
No P. C. in Claim Files 6/2/37. R. R. B. No. H-12146. 

Voucher No. -. Employer No. 102. (Employer to 

supply consecutive numbers.) 

Southern Pacific Company 

Name of reporting employer 

(1) Name of Pensioner, (Miss) Louise J. Bates. 

(First) (Middle) (Last) 

(2) Address, The Alabama, Apt. 603, 1015 “N” St. NW., 

(Street Number) 

Washington, D. C. 

(City) (State) 

(3) ‘ If pension check or draft is not drawn in favor of the 
pensioner, give the name and address of the person in whose 
favor such check or draft is drawn. 


(First) (Middle) (Last) 


(Street Number) (City) (State) 

(4) 1 Amount of last monthly pension payment. If the 
amount is more than $120, you may give the exact amount, 
or you may merely say: “In excess of $120,” $21.59. 


1 See Instructions. 
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(5) 1 Amount of pension without diminution by reason of 
any general reduction or readjustment made subsequent to 
December 31, 1930. If the amount is more than $120, you 
may give the exact amount, or you may merely say: “1^ ex¬ 
cess of $120,” $21.59. 

(6) Date of birth as shown on your records, March 24, ^867. 

Sex—Male ( ) Female (X). Race (if shown on yout rec¬ 
ords) -. 

(7) Occupation at date of retirement, Clerk; Department, 
Law. 

(8) Date of last compensated service. (If in August of 
1935, give exact date; otherwise,.month and year will be suf¬ 
ficient.) December 1933. 

(9) When were rights to return to service relinquished or 
terminated? (If in August 1935, give exact date; otheirwise, 
merely state whether prior or subsequent to August 1935.) 
Prior to August 1935. 

(10) When was pension authorized? (If in March |l937, 
give exact date; otherwise merely state whether prior ori sub¬ 
sequent to March 1937.) Prior to March 1937. 

(11) Give the first day of the period covered by the first 
pension payment if in March 1937; otherwise give month and 
year. January 1934. 

(12) 1 Was the pensioner on the pension roll of the employer 
on March 1, 1937? Yes. 

(13) 1 Mark “X” in the appropriate place shown below desig¬ 
nating the cause for which the pensioner was retired: Age ( ). 

Disability (X). 

(14) 1 Date of the original entry into the service of this 
employer (if available). January 1908. 

(15) Length of service upon which this pension was oased, 

26 years-months. 

(16) Average monthly compensation upon which thi^ pen¬ 
sion was computed, $83.03. 

(17) Was this pension authorized under a regular plan, 
or as a special case? Regular plan. 

Southern Pacific Company, 

(Full name of employer) 


May 25, 1937. 

(Date of return) 

Remarks. 


(Signature of person making return) 

Assi. Auditor of Disbursements . 

(Title of person making return) 

W. J. M. 6/4. 


1 See Instructions. 
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22 Form AA1 (Rev. July 1937). Original—To be re¬ 
turned to Railroad Retirement Board, Washington, 
D. C. Officially filed July 8, 1938. Railroad Retirement 
Board. Do Not Write in This Space A106446. R. R. B. 
No. 


Read Instructions Before Filling Out This Form 

Application for Annuity to Railroad Retirement Board, 

Washington, D. C. 

What is your Social Security number? 712-03-5006. Date 
this application is signed July 2, 1938. Be sure to select the 
kind of annuity you desire as you may be unable to change it 
after the application is filed with the Board. If you do not 
understand the effect of your selection of any of the annuities 
write to the Board for further information before signing this 
application. (See page 2 of instructions.) 

I hereby apply for an annuity as specified under (a), (b), 
(c), or (d) immediately below and I certify that all statements 
made by me in this application are true and complete to the 
best of my knowledge and belief. I desire nay annuity to 
begin two months prior to the filing date of this application or 
on the day following my last day of compensated employer 2 
service or on the 1st day of August, 1938, whichever day is the 
latest. 

Note. —This application must be signed in ink or indelible 
pencil, by the applicant in person on the line showing which 
annuity he selects. If the applicant is unable to sign his name, 
he should make his mark (X); in which case the reason for 
his inability to sign his name should be fully explained under 
“Remarks” on page 4, and the name and address of the person 
who signed the applicant’s name should be stated there. The 
applicant’s signature (or mark) should in all cases be witnessed 
by two persons who can write. Their addresses should be 
shown in full. 

Witness: 

(Signature) Charles L. Burton, 

(Address) 21 Que St. NE., Washington, D. C. 

Witness: 

(Signature) Ellsworth D. Jones, 

(Address) 528 Mills Bldg., Washington, D. C. 

(Do not sign on more than one line below) 

(a) I want my annuity to be reduced in such manner and 
in such amount that my wife (or husband) shall receive after 


* See footnote, p. 19. 




RAILROAD RETIREMENT BOARD VS. LOUISE J. BATES 19 

my death the same annuity that I will receive during my life¬ 
time. 

(Signature). 

(b) I want my annuity to be reduced in such manner and 
in such amount that my wife (or husband) shall receive after 
my death 75 percent of the annuity which I will receive during 
my lifetime. 

(Signature).. 

(c) I want my annuity to be reduced in such manner and 
in such amount that my wife (or husband) shall receive after 
my death 50 percent of the annuity which I will receive during 
my lifetime. 

(Signature).L_ 

(d) I want a full annuity paid to me during my lifetime. 
I understand that my wife (or husband) will not receive any 
annuity after my death. 

(Signature) Louise J. Bates. 

1. Name, Louise Jane Bates. 2. Sex, Female. 3. Race, 

(Print) (First) (Middle) (Last) (Male or female) 

White. Address: Apt. #22, New Berne Apartments, 1115 

(Street and number) (Town or city) 

Twelfth St., NW., Washington, D. C. 

(County) (State) 

4. Place of birth, Washington, D. C. 5. Date of birth, 

(Print) (Town or city) (County) (State) 

March 24, 1867. 

(Month) (Day) (Year) 

6. Is this the first application (on approved form) you jhave 

made to the Railroad Retirement Board for an annuity? j Yes. 
If not, give date(s) of previous application (s)., 19. 

7. (a) Were you in the active service of an employer 2 on 
August 29,1935? Yes. (b) If not, were you on furlough, leave 

(Yea or no) _ | 

of absence, or absent on account of sickness or disability on 
that date? .; if answer is “yes,” state which .. j_ 

(Yes or no) j 

8. Name of employer 2 for which you are now working or 
for which you last worked. (Write out in full—do not; use 
initials) Union Pacific Railroad Company. 

9. Have you been retired by an employer 2 on account of 

disability? No. If so, give date of retirement.1 . j.... 

(Yes or no) (Month!) 

.,19. 

J The term “employer” means an employer as defined in section 1 of the 
Act of June 24, 1937 (see page 4 of duplicate application blank), and in¬ 
cludes express companies, sleeping-car companies, and carriers by railroad 
subject to part I of the Interstate Commerce Act, also labor organizations 
national in scope, organized in accordance with the provisions of the Rail¬ 
way Labor Act. as amended, and other companies. 10-4968 

( 1 ) 
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9a. If disability is a factor in your eligibility do you want a 
full or reduced annuity?. 

(Day) (Reduced or full) 

Important.—See last paragraph on page 4 of the Instruc¬ 
tions. 

23 10. State whether now married, single, widowed, or 

divorced single. If married, give maiden name and birth 

date of wife (or name of husband). (Name. 

Birth date. 

(Month) (Day) (Year) 

11. State the total number of years and calendar months 
during which compensation vras earned from any employer. 3 
(A calendar month in which any compensation was earned 
counts as 1 month, and 12 such months constitute 1 year.) If 
you have received wages to compensate you for time lost, ex¬ 
plain fully under “Remarks” on page 4. Years 30. Months 7. 

12. Show below periods of one or more full calendar months 
in which you did not receive compensation from an employer, 8 
if not indicated in item 14. 



13. Fill in columns (1) and (2) year by year, if possible. If 
not possible, fill in column (3) year by year instead. If you 
find it impossible to fill in either (1) and (2) or (3) year by 
year, give estimates for the entire period 1924-31 under col¬ 
umns (1) and (2). In column (4) enter for each year the 
occupation of longest work duration. 


Y«nriv Number of Average 

i months of monthly Occupation 

Year earnings work earnings 

(1) (2) (3) (4) 


1924 . $1,500 12 $125.00 Cleric. 

1925 . 1.500 12 125.00 

1920. 1,680 12 140.00 

1927 . 1.680 12 140.00 

1928 . 1,680 12 140.00 

1929 . 1,710 12 142.50 “ 

1930 . 1,800 12 150.00 

1931 . 1.800 12 150.00 “ 


Total period 1924-31. 13,350 96 139.06 


3 See note at bottom of page 19. 


( 2 ) 
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24 14. Dates of employer 3 service: Show your first! serv¬ 

ice in space (a) and subsequent services in following 
spaces in date order. If not enough spaces are provide^, use 
a separate sheet and attach it securely to the application 
blank. Use separate space for each employer 3 for which you 
worked and for each occupation in which you were employed, 
if the change in occupation involved a change from one pay 
roll to another. (Read item No. 14 of the accompanying in¬ 
structions before completing the following:) 

(a) 1. Name of railroad or other employer.’ Union Pacific 
Railroad Company, Southern Pacific Company, Joint 
employers. 

2. Began service January 1, 1908. 3. Ended service De- 

(Month) (Day) (Year) 

cember 31, 1933. 

(Month) (Day) (Year) 

4. Occupation on date stated in “3” Clerk. 5. Department 
Law. 

6. Division . 7. Location Washington, D. C. 

8. Cause of termination Office discontinued by Southern 
Pacific Company. 

9. Exact name on pay roll L. J. Bates. 

(b) 1. Name of Railroad or other employer’ Union Pacific 
Railroad Company. 

2. Began service January 1, 1934. 3. Ended service Still 

(Month) (Day) (Year) (^onth) 

working. 

(Day) (Year) 

4. Occupation on date stated in “3” Clerk, o. Department 
Law. 

6. Division. 7. Location Washington, D. C. 

8. Cause of termination. 

9. Exact name on pay roll L. J. Bates. 

(c) Name of railroad or other employer 3 . 

2. Began service . 3. Ended service 

(Month) (Day) (Year) 


(Month) (Day) (Year) 

4. Occupation on date stated in “3”. 5. Department 


6. Division. 7. Location. 

8. Cause of termination . 

9. Exact name on pay roll . 

(d) 1. Name of railroad or other employer 3 . 

2. Began service . 3. Eflded service 

(Month) (Day) (Year) 


(Month) (Day) (Year) 

3 See note at bottom of page 19. 
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4. Occupation on date stated in “3”. 5. Department 

6. Division. 7. Location. 

8. Cause of termination . 

9. Exact name on pay roll. 

(e) Name of railroad or other employer 3 . 


2. Began service .3. Ended service 

(Month) (Day) (Year) 


(Month) (Day) (Year) 

4. Occupation on date stated in “3”. 5. Department 


6. Division. 7. Location. 

8. Cause of termination . 

9. Exact name on pay roll. 

(f) 1. Name of railroad or other employer 3 


2. Began service . 3. Ended service 

(Month) (Day) (Year) 


(Month) (Day) (Year) 

4. Occupation on date stated in “ 3 ” . 5. Department 


6. Division. 7. Location . 

8. Cause of termination . 

9. Exact name on pay roll. 

(3) 

25 (g) Name of railroad or other employer 3 . 

2. Began service. 3. Ended serv- 

(Month) (Day) (Year) 

(Month) (Day) (Year) 

4. Occupation on date stated in “3”. 5. Depart¬ 
ment. 

6. Division___ 7. Location. 

8. Cause of termination. 

9. Exact name on pay roll. 

15. If you are now in the service of an employer, 3 give the 
date on which you intend to cease compensated service July 

(Month) 

31, 1938, and the date on which you intend to relinquish 

(Day) (Year) 

such rights as you have with your present employer, 3 and any 
rights that you may have with other employer(s) listed in 
Item 14 July 13, 1938. 

(Month) (Day) (Year) 


* See note at bottom of page 19. 
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16. If you are not now in the service of an employer 3 (a) j give 

the date when you last worked for an employer 8 for compensa¬ 
tion . 

(Month) (Day) (Tear) 

(b) Give the date when you relinquished the last ofj any 
rights you held with any employer listed in Item 14, or if you 
still have any such rights give the date on which you will ijelin- 
quish all such rights. 

(Month) (Day) (Year) 

17. (a) Have you worked for any other persons, institution, 
or company since you last worked for an employer? 3 No. 

(Yes or ni) 

(b) If you have, give the name and address of the last Isuch 

person, institution, or company who is not an employer 3 . .|_ 

(c) Give the date when you last actually worked for such 

person, institution, or company.; or, if yob are 

(Month) (Day) (Year) 

still working, when you intend to cease work.j_ 

(Month) (Day) l(Year) 

(d) Give the date when you relinquished rights to return 

to the service of such person, institution, or company_ i _ 

(Month) 

.; or, if you still have such rights, when you intend 

(Day) (Year) 

to relinquish them. 

(Month) (Day) (Year) 

Should you accept compensated employment with the per¬ 
son mentioned in Item 17, or with any employer as denned 
in the act, you must promptly notify the Railroad Retirement 
Board. 

18. Have you had, at any time, any railway labor organiza¬ 
tion service either part or full time? No. (Answer yCs or 
no.) 

Remarks.— From January 1, 1908, to December 31, ^933, 
I was employed jointly by Union Pacific Railroad Company 
and Southern Pacific Company. Compensation reported in 
Section 13 represents the total received from joint empldyers. 
Since January 1, 1934, I have been employed solely by tfnion 
Pacific Railroad Company. In addition to compensation re¬ 
ceived from Union Pacific Railroad Company, I was gralnted 
a pension of $21.59 per month by Southern Pacific Company 
effective January 1,1934 (based on my years of joint service and 
the proportion of my salary borne by it) which was assumed by 
the Railroad Retirement Board effective July 1, 1937. 

(Continued on Rider A attached). 


3 See note at bottom of page 19. 

(Use a separate sheet if necessary) 

(4) 
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26 Rider A 

My case is the case submitted to the Retirement Board in 
a submission, in which I was described as “Jane Doe,” enclosed 
in a letter dated December 4, 1937, from Judge R. V. Fletcher, 
General Counsel of the Association of American Railroads to 
Chairman Latimer. In a letter dated February 1, 1938, to 
Judge Fletcher, Chairman Latimer stated that on the facts 
presented I would not be entitled to an annuity in lieu of 
the pension which has been assumed by the Retirement Board. 
This application is the formal presentation of my claim for 
an annuity in order to obtain an official ruling thereon which 
can serve as a basis for an application to the U. S. District 
Court for the District of Columbia under Section 11 of the 
Railroad Retirement Act of 1937. 

Officially filed. July 8, 1938. Railroad Retirement Board. 

Louise J. Bates. 

27 Washington, D. C., August 23, 1988. 

To: The Board. 

From: Acting General Counsel. 

Subject: A-106446—Louise J. Bates, involving question of 
whether a pensioner under Section 6 can become eligible 
for an annuity subsequent to July 1, 1937. 

On February 1, 1938, in response to an inquiry from Judge 
Fletcher, an opinion was rendered to the effect that a pen¬ 
sioner under Section 6 of the Act could not, subsequent to 
July 1, 1937, become eligible for an annuity. This opinion 
has been expressed in connections with several cases and ap¬ 
pears in Section 40.05 of the regulations of June 1, 1938. 

On July 8, 1938, the application of Louise J. Bates was filed 
and accompanying such application was a letter from Henry 
W. Clark, General Counsel of the Union Pacific Railroad Com¬ 
pany, explaining that this was the hypothetical case put to 
us by Judge Fletcher. He requested that we expedite rendition 
of the decision and stated: 

“We assume, therefore, that Miss Bates’ enclosed applica¬ 
tion will be rejected without further consideration of the 
question involved. We shall appreciate it if the necessary 
formalities are expedited.” 

He has been advised that some arrangements for shorten¬ 
ing the usual course of decisions through the Claims Service, 
Appeals Council and the Board can be arranged and that we 
would probably like to hold a hearing in order to build a 
record clearly defining the issue involved and presenting both 
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constructions of this question formally to the Board for de¬ 
cision. Such procedure will be mutually beneficial to both 
Miss Bates and the Board if recourse to the District Court is 
necessary. In this connection, he stated: 

“We feel that justice to her requires that this question be 
litigated and we are prepared to assist her in the presenta¬ 
tion of a case to the United States District Court foif the 
District of Columbia as soon as her application has been 
rejected.” 

28 The Board may legally circumvent its custimary or 
usual procedure in a case such as this, especially When 
the applicant makes the request for expedition and the ques¬ 
tion involved is one of major importance involving construc¬ 
tion of the Act. 

It is therefore my opinion that in view of previous decisions 
and Section 40.05 of the regulations, no useful purpose Vrould 
be served in submitting this case to the usual procedure of 
decision by the Claims service, appeal through the Appeals 
Council and then to the Board, and that the Board should at 
this time authorize and direct that a hearing be held at a time 
to be fixed by the General counsel, at which hearing the matter 
may be fully developed and argued. 

The outcome of this case, incidentally, will govern the deci¬ 
sion to be made in H-48445-A-22420-P. A. Phelps, which is 
pending with the Appeals Council. Undoubtedly, therej will 
be other cases involving the same question. 

David B. Schreiber, 

Acting General Counkel. 

Copies to: Mr. Latimer, Mr. Dailey, Mr. Eddy, Mr. Hodge, 
Mr. Lynch, Mr. Hursey, Mr. Merrman. 

FAS:ab. 

August 20, 1938. 

Approved: 

M. W. L. 8/24/38 
L. M. E. 8/24/38 
J. A. D. 8/24/38 


29 EXCERPT FROM RAILROAD RETIREMENT BOARD 
MINUTES OF AUGUST 24, 1938 

“In the case of Louise J. Bates, A-106446, involving ques¬ 
tion of whether a pensioner under Section 6 can become jeligi- 
ble for an annuity subsequent to July 1, 1937, the Boanjl ap¬ 
proved the opinion of Mr. Schreiber, Acting General Coiinsel, 
as set forth in his memorandum to the Board dated Aiiigust 
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23, 1938, that in view of previous decisions and Section 40.05 
of the regulations, no useful purpose would be served in sub¬ 
mitting this case to the usual procedure of decision by the 
Claims Service, appeal through the Appeals Council and then 
to the Board, and that the Board should at this time authorize 
and direct that a hearing be held at a time to be fixed by the 
General Counsel, at which hearing the matter may be fully 
developed and argued” (Exhibit No. 1257). 

30 Appearances—Representing the Railroad Retire¬ 
ment Board: Mr. M. W. Latimer, Chairman; Mr. L. M. 

Eddy, Member; Mr. M. R. Reed, Member; Mr. L. P. Schoene, 
General Counsel; Mr. D. B. Schrieber, Assistant General 
Counsel; Mr. F. H. Hursey, Chairman, Appeals Council. 
Representing Miss Louise J. Bates, applicant : Mr. Henry W. 
Clark, Vice President and General Counsel, Union Pacific 
Railroad Company, New York, New York; Mr. Darwin P. 
Kingsley, Jr., New York, New York. 

31 Oct. 21,1938. 
Mr. Latimer. This is a hearing in the case of Louise 

J. Bates, who has made application for annuity, A-106446. 
Under date of August 24, 193S, the Board passed minutes 
which read as follows: 

“In the case of Louise J. Bates, A-106446, involving ques¬ 
tion of whether a pensioner under Section 6 can become eli¬ 
gible for an annuity subsequent to July 1, 1937, the Board 
approved the opinion of Mr. Schreiber, Acting General Coun¬ 
sel, as set forth in his memorandum to the Board dated August 
23, 1938, that in view of previous decisions and Section 40.05 
of the regulations, no useful purpose would be served in sub¬ 
mitting this case to the usual procedure of decision by the 
Claims Service, appeal through the Appeals Council and then 
to the Board, and that the Board should at this time authorize 
and direct that a hearing be held at a time to be fixed by the 
General Counsel, at which hearing the matter may be fully 
developed and argued.” 

The case comes to the Board for argument on the matter of 
law. No attempt will here be made to determine any question 
of fact and the argument will be agreed upon and we will 
proceed on the basis of the question of law as presented. As 
we understand it, the Board will, if it agrees with the argu¬ 
ment, order the annuity to be adjudicated on the basis of the 
facts and findings and if not, will order adjudication be 
stopped. On December 4, last, I received a letter from Mr. 
R. V. Fletcher of The Association of American Railroads, sub- 
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mitting to us a hypothetical question in which the facts were, 
I believe, identical to those of the case now before the 

32 Board, and in answer to that letter and the accompany¬ 
ing memorandum dealing with the hypothetical situa¬ 
tion, the Board made a reply under date of February 1, 1938, 
and because the reply of the Board does state the position 
which the Board has to date taken on cases of this Sort, we 
will have those submissions in our letter inserted in thej record. 
There is now before the Appeals Council a case on appeal from 
the Claims Service involving a situation which is substantially 
similar to the case now before the Board. The attorney in 
that case is aware of the similarity of the points involved and 
has asked that a brief which he filed with the Appeals pouncil 
be filed with the Board in this case and, Mr. Clark, ftve will 
have that brief filed now. 

Mr. Hursey. Mr. Chairman, that case is the case of Pharoah 
Alfred Phelps, A-22420, “H” number 48445. Phelps jwas an 
employee of the Denver and Rio Grande Western Railroad 
Company from 1894 until January of 1920, when he \^as pen¬ 
sioned at the rate of $20.00 per month by that railroad. There¬ 
after, in April of 1920, he became an employee of the Sailt Lake 
City Union Depot and Railroad Company and continued in 
the active service of that company to and including July 31, 
1937, when he retired and relinquished his rights. He has filed 
application for annuity and claims an annuity based onj service 
for both companies. Claims Service has ruled that he is a 
pensioner and was such pensioner on July 1, 1937, and not 
eligible to receive an annuity. He has appealed that decision 
to the Appeals Council and through his attorneys, Vato Cott, 
Ritter and Farnsworth, has submitted a brief in an attempt to 
justify his claim that he is eligible to receive an annuity, and 
this is the brief you mentioned. 

33 Mr. Clark. May I ask why that particular appli¬ 
cant doesn’t come within paragraph (b). Frpm the 

statement I didn’t understand why that applicant wouldn’t be 
under paragraph (b) of Section 6, being apparently eligible 
for an annuity on July 1, 1937. 

Mr. Latimer. He didn’t retire on July 1, 1937. 

Mr. Clark. He did not? 

Mr. Latimer. No; he worked on through July 31. That is 
why I say that there seem to be substantially the sable ele¬ 
ments as involved in this case. 

Mr. Clark. Shall I state the appearances in the Batqs case? 

Mr. Latimer. Yes. 

Mr. Clark. For the applicant, Henry W. Clark and parwin 
P. Kingsley, Jr., both of New York. Mr. Kingsley and I are 
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lawyers for the Union Pacific Railroad and are appearing 
for the applicant, Louise Bates, gratuitously, because we rep¬ 
resent her last employer and are interested in helping her to 
get an annuity, if that is possible. The material facts in 
Miss Bates’ case can be assembled from the application and 
from other records of the Board, but I think it 'would serve 
the convenience of the Board if the facts were presented in 
a brief narrative statement under oath. Then we will be 
sure to have all the facts sworn to. For that purpose, I offer 
my testimony, and Mr. Kingsley will examine me, if that is 
agreeable to the Board. 

Mr. Schoene. I would suppose, Mr. Clark, that the Board 
should not attempt, in this type of hearing, to establish the 
facts at all. That is to say, it is my understanding the hear¬ 
ing would be on the question of law entirely, and in the event 
that the previous decision given to Judge Fletcher on the 
hypothetical case is reversed, the Board would then 
34 order the adjudication to proceed under regular chan¬ 
nels. If, on the other hand, the Board is of the opin¬ 
ion that on the facts claimed no annuity is payable, it would 
enter an order directing that the annuity claim be denied with¬ 
out further adjudication or making a review of reports de¬ 
sired on the question of law involved. 

Mr. Clark. I don’t contemplate any controversy about 
facts, any issue of facts at all. I don’t know how to present 
a case without stating some facts. Do you want me to 
state them without swearing? 

Mr. Schoone. State the facts for the purpose of the argu¬ 
ment of law. They will be assumed to be the facts. 

Mr. Clark. That is quite agreeable to me. On January 1, 
1908, Louise J. Bates, the applicant, became a clerical em¬ 
ployee in a law office in Washington, of which the salaries 
and expenses were borne jointly by two railroads, the Union 
Pacific Railroad Company and the Southern Pacific Com¬ 
pany. That arrangement was due, in its origin, to the fact 
that the two railroads were then under joint management and 
control. The applicant, as well as her employer, Charles H. 
Bates, attorney here in Washington, and other employees of 
his office, "were carried on the pay roll of the Union Pacific, 
but a proportion of all the salaries and expenses of the office 
was charged by the Union Pacific to the Southern Pacific 
Company. In 1913, the joint management of the two com¬ 
panies was terminated as a result of an anti-trust decision of 
the Supreme Court and separate managements were estab¬ 
lished for the—created for the—two railroad systems. Never¬ 
theless, from that time on until the end of 1933, the office of 
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Charles H. Bates as attorney for the two companies was con¬ 
tinued as a joint office, and the same relationship—-the 

35 same arrangement—as to salaries and expenses con¬ 
tinued. Effective as of the end of 1933, the Southern 

Pacific Company withdrew from participation in the joint 
office. In doing so, it granted the applicant, Louise Bates, 
a small pension based on the 26 years of service which! she 
had rendered and the proportion of her salary which the 
Southern Pacific Company had borne. That pension 
amounted to $21.59 a month. From January 1, 1934, through 
July 31, 1938, the Union Pacific Railroad Company continued 
the employment of the applicant and paid her entire salary. 
Effective August 1 of this year, the Union Pacific Railroad 
Company discontinued its retainer of Charles H. Bates and 
terminated the employment of all of his staff, including the 
applicant. Miss Bates’ railroad employment had then been 
continuous for thirty years and seven months. Since the 31st 
of July, 1938, she has not been engaged in compensated Serv¬ 
ice, and she has no right to return to the Union Pacific service. 
Her dismissal at that time was final. Effective July 1, 1937, 
the Railroad Retirement Board assumed the pension previ¬ 
ously paid Miss Bates by the Southern Pacific Company under 
Section 6, Paragraph (a), of the Retirement Act of 1937. 
Miss Bates was born, according to the proofs filed with her 
application for an annuity, on March 24, 1867. Therefor^, on 
August 1, 1938, effective date of her retirement, she was over 
65 years of age—in fact, over 71 years of age. Our own com¬ 
putation of the annuity due her, based on her full railroad 
service and her full compensation by both railroads as long as 
they were joined in the employment, and by the Uhion 
Pacific after the participation between the Southern 

36 Pacific ended, would give her an annuity of $70.34, com¬ 
puted entirely independent of the small pension granted 

her by the Southern Pacific and now assumed by the (gov¬ 
ernment. That computation has not been verified by i the 
Board’s staff, so it is subject to verification and possible [cor¬ 
rection. For over thirty years the Union Pacific had a volun¬ 
tary pension system which provided pensions for all employees, 
conditioned on certain length of service and based on their 
compensation. That system was abandoned by action of the 
Board of Directors on May 5,1937, when it was apparent that 
a new Railroad Retirement Act would be enacted. There 
is now no Union Pacific pension system under which Miss 
Bates is eligible for a pension. A new system was adopted by 
the Board of Directors of the Union Pacific, but applicable 
only to officers and supervisors. Miss Bates was not in any 
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supervisory capacity. That statement is probably not at all 
material to the question, but I want to put it in. The Chair¬ 
man has concisely stated the question, which is whether—to 
put it somewhat differently from what I stated it—whether 
any pensioner taken over on the private pension rolls of a 
carrier can be granted an annuity on becoming eligible for an 
annuity after July 1, 1937. Our formal statement of the ques¬ 
tion has usually been whether a pensioner on the Govern¬ 
ment-assumed private pension rolls of carriers may be en¬ 
titled to an annuity in addition to or in lieu of the pension 
assumed by the Government under Section 6, Paragraph (a). 
I think the Chairman has also put in the record the fact that 
the question in the case of this applicant arises by reason of 
the provision of paragraph—by reason of a provision in para¬ 
graph (b) of Section 6 providing that certain individ- 

37 uals shall not be entitled to receive both an annuity 
and a pension. Perhaps I am wrong. Perhaps the 

Chairman didn’t say that. However, the question about the 
right of this applicant to receive an annuity of $70.00, as we 
computed it, for which she is apparently eligible, is raised 
because of the fact that she is already in receipt of a pension 
of $21.00 granted her by the Southern Pacific Company and 
now assumed by the Government. The basis for the question 
raised is found in Section 6 and in the proviso in Paragraph 
(b) of that section. The exact language of the clause which 
raises the question is: 

“Provided, however, that no such individual shall be entitled 
to receive both a pension under this section and an annuity 
under this act or the Railroad Retirement Act of 1935.” 

Would you note, please, at the outset, that the term in ques¬ 
tion is “such individual,” so the language doesn’t stand inde¬ 
pendently. The use of the word “such” for the purpose of 
identification and limitation refers to the rest of the paragraph 
in which it occurs. We need to consider the whole of Section 
6, particularly Paragraph (b), to ascertain the meaning of the 
application of this negative clause. The Chairman has re¬ 
ferred to the advance submission of this question under a hypo¬ 
thetical name made last December over Judge Fletcher’s name 
and which was prepared by us and submitted by Judge Fletcher 
at our request and to the adverse ruling made by the Board 
under the Chairman’s name under date of February 1, 1938. 
I suppose that both sides are at liberty to change views ex¬ 
pressed in that earlier submission. At any rate, I want 

38 to change some of the views that were expressed in the 
Fletcher submission, and I change them because of the 
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logic of some of the arguments made in the Board’s opinion of 
February 1. The logic not only appealed to me, but I fobnd 
that it was fully confirmed by legislative history of Section 6. 
I think that the legislative history is very important, and I 
ask your consideration of that at the outset. A formal [bill 
which had been agreed upon, worked out by a committee rep¬ 
resenting both the railroad managements and railroad labor, 
was introduced in both the House and Senate simultaneously 
in May of 1938. The House committee held hearings—rather 
extensive hearings—and decided upon such an extensive re¬ 
vision—I won’t say in substance, but at least in form—ofi the 
bill as originally submitted that it adopted the not uncommon 
expedient of having the bill as it wanted to revise it intro¬ 
duced in the House under another number and referred back 
to the Committee. The purpose of that procedure is to save 
the committee in its report to the House, making a very ex¬ 
tensive explanation of the changes it has made in the original 
text of the bill. It immediately reported the reintroduced bill 
to the House favorably and with a rather brief report which 
does not explain all of the changes that were made. [The 
House adopted—Section 6 was one of the sections which j was 
substantially changed—I will refer to that in a moment-pthe 
House passed the bill as reported by the committee arjd it 
went to the Senate. In the meantime, the Senate committee 
had considered the bill in its original form as referred to that 
committee, and it made a report proposing various amend¬ 
ments, but no action in the Senate was ever taken on the (Sen¬ 
ate bill. The Senate accepted as a substitute for its 
39 own bill the bill as passed by the House and passed it 
without any change in Section 6 so that all of the 
changes made in Section 6 as originally proposed were made 
by the House committee. I should like, at this point, to call 
the attention of the Board to the text of Section 6 which is 
printed on page 3 of the brief submitted the other day to the 
members of the Board and that brief—page 3 of our brief. 
What is now paragraph (a) of that section—the text of the 
bill as originally introduced—shows the changes made by the 
House committee and accepted by the Senate and appearing 
in the final enactment of the bill, and paragraph (b) is a com¬ 
plete adoption made by the House committee not in the Origi¬ 
nal text at all. The first important thing to note about) the 
text is that in the fourth and fifth lines, the original draftsmen 
of the bill, the committee representing labor and management, 
recognized that aside from the pensioners who were on thej pri¬ 
vate rolls of the carriers prior to 1935, there was a considerable 

287929—41-3 
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class of pensioners who had been in active service on August 
29, 1935, the date of the enactment of the 1935 Act, but had 
been thereafter retired and gone on private pension rolls up 
to March 1. For some reason, the draftsmen thought it desir¬ 
able that that class of pensioners on the private rolls should be 
excluded from the pensions adopted—assumed by the Govern¬ 
ment. So, in view of the original draftsmen that this group 
of people who had gone on the pension rolls of the carriers after 
August 29, 1935, should be left to their annuity rights instead 
of being continued on the pension rolls which would be as¬ 
sumed by the Government, Section 6 was made to read at the 
beginning, “Beginning July 1, 1937, each person then on the 
pension or gratuity roll of an employer who was on such roll 
on March 1,1937, and was not prior to July 1, 1937, eli- 
40 gible for an annuity under this act based in whole or in 
part upon service rendered prior to January 1, 1937, 
shall be paid on July 1,1937, and on the first day of each calen¬ 
dar month thereafter during his life, a pension equal in amount 
to the pension or gratuity granted to him by the employer.” 
So, the thought of the original draftsmen was to exclude from 
the pension rolls to be assumed by the Government this con¬ 
siderable class of pensioners. That automatically left them to 
their annuity rights under the 1935 Act which were contained 
also under the proposed amendment of 1937. But in the con¬ 
sideration of this section by the House committee it occurred 
to them that there was a practical difficulty resulting from 
that arrangement in that the consideration by the House com¬ 
mittee, its hearings, and its subsequent consideration in confer¬ 
ence had brought the matter down to about the middle of June 
1937, and it was apparent that the amended bill could not be 
passed until nearly the end of June. The result would be that 
this group of pensioners would have filed their applications as 
quickly after the enactment of the law as possible and that 
there would be a flood of annuity applications around the first 
of July or very soon thereafter. It was apparent that a rea¬ 
sonable time was necessary for that group of pensioners to 
prepare and file their annuity applications, and the Board 
would need a reasonable time after the first of July with which 
to consider the annuity applications. It was also unlikely that 
the carriers which had granted the pensions to this group 
would make the July 1 payments due to the pensioners since 
they would have become eligible at that time for federal an¬ 
nuities. Therefore, the House committee decided on a radical 
change in the policy, and necessarily in the form of Section 6. 
In the first place, it struck out the words which I read 
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41 excluding this group of pensioners who had gone bn 
pension rolls after August 29, 1935, from the assump¬ 
tion of their pensions by the Government. It struck out the 
words “and was not prior to July 1, 1937, eligible for an annu¬ 
ity under this act based in whole or in part on service ren¬ 
dered prior to January 1, 1937.” That, as far as that went, 
left a group of pensioners in question automatically like all 
other pensioners on the carrier’s private pension rolls to coijne 
under the assumption by the Government of the carrier pen¬ 
sion rolls, but that was only as a temporary expedient to avoid 
the embarrassments that I have outlined. Then the House 
committee added Paragraph (b), wholly new, which I will 
read to get it before you, read it in full, and note, please, that 
it relates wholly to this special class of pensioners who come |on 
the private rolls after August 29, 1935: 

“(b) No individual covered by this section who was on Jijily 
1, 1937, eligible for an annuity under this act or the Railroad 
Retirement Act of 1935, based in whole or in part on service 
rendered prior to January 1, 1937, shall receive a pension pay¬ 
ment under this section subsequent to the payment due |on 
October 1, 1937, or due on the first day of the month on which 
the application for annuity of such individual has bben 
awarded and certified by the Board, whichever of the two dates 
is earlier. The annuity claims of such individuals shall be 
adjudicated in the same manner and with the same effect as 
if no pension payments had been made: Provided, hqw- 

42 ever, that no such individual shall be entitled to receive 
both a pension under this section and an annuity under 

this act or the Railroad Retirement Act of 1935, and in tjhe 
event pension payments have been made to any such indi¬ 
vidual who is entitled to an annuity under this act or the 
Railroad Retirement Act of 1935, the difference between the 
amounts paid as pension shall be adjusted in accordance w ith 
such rules and regulations as the Board may deem just ^nd 
reasonable.” 

You will note that the term “such individual” or “such indi¬ 
viduals” occurs several times in that paragraph. The point} is 
made in the Board’s opinion in this case presented hypotheti¬ 
cally last winter that the term “such individual” must melan 
the same thing every time it is used in that paragraph. I had 
presented a different interpretation of Paragraph (b), not that 
it was particularly important to my other conclusion that I 
had wanted to reach, but I had been groping for the purpose 
and meaning of paragraph (b) and as I failed to consult tjhe 
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legislative history I had not got it. I think it is apparent that 
the argument made in the Board’s opinion of February 1 is 
entirely correct, that “such individual” must mean the same 
thing in every case in which it is used in paragraph (b). That 
is, it refers to that class of individuals who were eligible for an 
annuity on July 1, 1937, and were, at the same time on the 
pension rolls assumed by the Government July 1, 1937, 

43 under Paragraph (b) of the section. It results from 
that that the clause in the proviso reading, “Provided, 

however, that no such individual shall be entitled to receive 
both a pension under this section and an annuity under this 
act or the Railroad Retirement Act of 1935,” refers only to 
that particular special class of pensioners who were eligible for 
an annuity on July 1, 1937, and which class it was the object 
of paragraph (b) to force to apply for an annuity by October 
1, 1937, to which they were entitled and, therefore, go off the 
pension rolls on October 1, 1937. In other words, in short, the 
whole work of the House committee on Section 6 and all its 
radical changes were for the purpose of taking care of—avoid¬ 
ing, I should say—an emergency situation which would other¬ 
wise arise by allowing all pensions to remain on the pension 
rolls assumed by the Government as of July 1, 1937, but under 
paragraph (b) forcing all the pensioners who were entitled to 
annuities on July 1 to apply for them by October and so go off 
the pension rolls. 

44 Mr. Clark. Now, will you please look once more at 
that text of Section 6 on page 3, the last sentence of 

what is now paragraph (a) and which was the last sentence 
in the text of Section 6 as originally introduced—“No person 
shall be entitled to receive both a pension under this section 
and an annuity under Section 2 of this Act.” In making the 
changes relating to the group of pensioners who would have 
been retired after August 29, 1935, the committee struck out 
that last sentence in Section 6 as originally introduced and the 
substance of that sentence which is now in the proviso which 
I read a couple of times is in paragraph (b). In other words, 
the committee deliberately took it out of paragraph (a) and 
put it in paragraph (b) and in paragraph (b) it relates to a 
limited class of pensioners. Now, the applicant in this case 
does not belong to that limited class. She was not eligible for 
an annuity on July 1, 1937, because she was still in the com¬ 
pensated service of the Union Pacific Railroad. She could not 
become eligible for an annuity until she retired from all com¬ 
pensated service. I don’t know whether it is worth referring 
you to the House committee’s report. It is partly quoted in 
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my brief. I will ask Mr. Kingsley to read what it says about 
Section 6, which confirms the conclusion I have tried to state. 

Mr. Kingsley. The part I am reading appears on page 7 of 
report number 1069: “The bill (sec. 6) provides for the pay¬ 
ment of pensions from and after July 1, 1937, to each person, 
who, on March 1, 1937, was on the pension or gratuity roll bf 
an “employer.” The bill provides for payment, from 

45 and after July 1, 1937, of the amount allowed sudh 
person as a pension by the employer on or before Marcih 

1, 1937, and that such payment shall be without any diminu¬ 
tion by reason of the general reduction or readjustment ma<Je 
subsequent to December 31, 1930. No pension in excess 6f 
$120 per month is to be paid but the terms of the bill permit 
the payment by an employer of the amounts by which such 
company pensions or gratuities may exceed annuities or pen¬ 
sions payable under the bill. 

“Persons on the carrier pension rolls, who, on July 1, 1937, 
were eligible for annuities based in whole or in part on service 
rendered prior to January 1, 1937, shall from and after July jl, 
1937, be paid an annuity under the Retirement Act and shalll 
not be carried as pensioners transferred from the carrier pen¬ 
sion rolls. In order, however, to avoid delay and confusion in 
qualifying such persons under the Retirement Act, provision 
is made to continue them as pensioners transferred from the 
carriers pension rolls until October 1, 1937, or to the datq, 
prior to that time, on which they shall have qualified under 
the Retirement Act.” 

Mr. Clark. I think there is no question at all but that at 
will be developed by you or your staff that Miss Bates satisfies 
all the eligibility requirements of Section 2 for an annuitjy. 
She had been in continuous railroad service for the maximufn 
number of years recognizable under the Act; she was mofe 
than 65 years of age; she had retired on July 31 of this year 
from all compensated service and had no right to re-enter the 
Union Pacific service. Section 2, laying down the require¬ 
ments as to eligibility for annuities, contains no limita- 

46 tion that the applicant shall not be in receipt of a 
pension at the time of applying for an annuity. For 

the Board to supply such a limitation in or in connection with 
Section 2 would amount to legislation by the administrative 
department. There is now left in paragraph (a) of Section 6, 
which is the only part of Section 6 which applies to Mijss 
Bates, no provision denying her the right to receive an annuity 
in addition to the pension assumed by the Government undpr 
that paragraph. Such a provision was there in the original 
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draft as I have shown, but was deliberately transferred by the 
House committee from paragraph (a) to a new paragraph (b). 
For the Board to imply a similar limitation in paragraph (a) 
to that which the House committee put in paragraph (b) 
would certainly amount to legislation on the part of the admin¬ 
istrators of the Act. If the failure of the Act to contain 
provisions expressly recognizing such a situation as that of the 
applicant and providing for such a situation be thought to be 
an oversight of the fact that such situations were possible, it 
is not for the Board to refuse to apply the Act at all in such a 
situation because of its presumption that Congress was guilty 
of an oversight and because of its feeling that an express provi¬ 
sion would have been made by Congress if it had thought of 
the possibility of such situations. That again is legislation. 
But I submit that the Board ought not to assume Congress 
overlooked the possibility of such situations as this. On the 
contrary, the omission to cover such situations may well have 
been due to the thought on the part of its draftsmen and mem¬ 
bers of the House committee that such situations would be 
too few in number to justify special provisions in the 
47 Act and the possibility of any added burden to the 
Government through a partial duplication of the pen¬ 
sion and annuity would be negligible or could be avoided in 
some fair manner in the administration of the Act. So far as 
we can invoke equitable consideration, it seems to me the bal¬ 
ance of the equities is in favor of the applicant in this case 
rather than in favor of the Government. She is not really in 
the spirit of the negative provision of paragraph (b). That, 
obviously, was intended to prohibit a substantial duplication 
of pension by an annuity. That is to prohibit the granting of 
an annuity based on whole railroad service and compensation 
of the applicant when that was already covered by a pension 
granted by the carrier and assumed by the Government. Now, 
in the applicant’s case, the pension of $21.00 granted by the 
Southern Pacific Company was only a partial recognition of 
her past railroad service. It was based only on the proportion 
of her service rendered to the Southern Pacific Company and 
its proportion of her compensation. That service had stopped 
at the end of 1933, so that it is not only in effect an inadequate 
and trivial pension granted, but it is admittedly only a partial 
recognition of her railroad service. The object of this whole 
legislation shown was to provide for railroad employees as fair 
an allowance as practicable and protect them against the re¬ 
ductions of their salaries and pensions which had been preva¬ 
lent during the depression period and protect them also against 
the fear of, the constant fear, which was inherent in the 
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48 private pension systems of the carriers that the whole 
system might be withdrawn at any time. So I think it 

would be more consistent with the spirit of the Act to so 
administer it in this case and to grant an annuity in addition 
to the applicant’s small and only partial pension, than to deny 
the annuity and leave the applicant to struggle along with 
that inadequate pension. Now, my arguments so far have led 
toward the conclusion you must apply the law in this case 
according to its letter, even though it results in the $2lj00 
duplication of the annuity and pension. From the strict legal 
standpoint, I think that is the necessary conclusion. Wh|en 
an uusual case arises which goes slightly to the disadvatage of 
the Government, due to the fact that the legislation has failed 
to make any provision against that situation to save the Gov¬ 
ernment from that disadvantage, the Government should suf¬ 
fer the disadvantage rather than the private individual. It is 
not for the administrators to impose on the pensioner in this 
case a greater hardship by strained or arbitrary application: of 
the law which is not supported by either express or implied 
authority. I see no alternative from the legal standpoint to 
your granting the full annuity on top of the existing pension 
which the Government has assumed, following the letter of the 
law, except with the aid and consent of the applicant. The 
applicant can waive her pension payments effective from the 
effective date of any annuity granted. The thought was ad¬ 
vanced in the February 1 opinion of the Board that the ac¬ 
ceptance of such a waiver—I don’t know that that early sub¬ 
mission talked in exact terms about a waiver by the applicant, 
but that was the substance of the thought—that fhe 

49 acceptance of a waiver would do violence to the words 
in paragraph (a) of Section 6 providing that the private 

pensions assumed by the Government are to be paid during 
the life of the pensioner. But I am sure that is not a tenable 
conclusion. That requirement that the pension assumed shall 
be paid during the life of the pensioner is merely an expression 
of the Government’s obligation and is for the benefit of the 
beneficiaries, the pensioners. It may certainly be released or 
waived by the beneficiary, like any other obligation. 

Mr. Schoene. Mr. Clark, may I interrupt at this point? 
Even though the term for “life” is as you state, would not a 
waiver of an amount of a gift from the Government require 
a Congressional act? 

Mr. Clark. I thought of that. I think it is such a waiver 
or release, if you want to use that term, that would be some¬ 
thing based on adequate consideration to support the waiver 
or release, in that there is at least a doubt on the part of the 
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Board about the right to grant a full annuity on top of the 
pension—and so the pensioner, in making a waiver or release, 
would not be doing something without the consideration mov¬ 
ing to him or her, but would be making a fair trade. Now, if 
the pensioner is bound by such action, there is nobody in 
the world to complain, nobody that I think of can question the 
Board’s action. The Board, on accepting the waiver of the 
pension right, on granting the annuity to which the applicant 
is entitled in the absence of a pension, is getting the very 
result which the Act contemplates for all persons that are 
entitled to an annuity. I don’t see how it could possibly be 
challenged or criticised. 

Mr. Schoene. When we take over the pension, we 

50 incur obligation on our books of paying for the rest 
of life. I don’t see how we are going to get rid of that 

as a result of a waiver. If it is a matter of the compromise of 
a controversy, the only provision I know of which authorizes 
the compromise of controversies in which the Government 
might be engaged is the provision that the District Attorneys 
might arrive at a compromise which will bind the Government 
if approved by the Secretary of the Treasury. But I don’t 
think it would be argued that the Board has similar authority 
to grant pensions. 

Mr. Clark. Look at it in another way. Instead of calling it 
a waiver or release by the pensioner, you can approve it from 
the standpoint of an election. Paragraph (b) cuts off as to a 
certain class of pensioners their rights to pensions on October 
1—did cut off on October 1, 1937. It did not say they must 
apply for an annuity. There is no provision in paragraph (b) 
about their applying for an annuity except as implied in the 
second sentence of the paragraph, which says—“The annuity 
claims of such individuals who receive pension payments under 
this section shall be adjudicated in the same manner and with 
the same effect as if no pension payments had been made.” 
There is an implication there, but so far as the Act was con¬ 
cerned in paragraph (b) the pensioner whose pension was cut 
off on October 1 does never have to apply for an annuity, and 
so paragraph (a) is not so different from paragraph (b) after 
all. Paragraph (a) does not say anything about annu- 

51 ity for pensioners who are not in this limited class who 
had gone on carrier rolls after August 29, 1935. It is 

perfectly consistent, it seems to me, with everything in para¬ 
graph (a), that a pensioner whose pension has been assumed 
by the Government under that paragraph should be entitled to 
make an annuity application whenever he or she sees fit or 
becomes eligible for an annuity. Now, it may involve some 
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interpretation - on the part of the Board to read into para¬ 
graph (a) an election. I have been saying things against legis¬ 
lation by the administrators but where the pensioner offers! an 
election voluntarily of an annuity in place of the pension, which 
the pensioner does by applying for an annuity accompanied 
by a waiver of any further pension rights, I think the Board 
could wink at that amount of legislation. 

Mr. Schoene. Well, of course, the concept of making an 
election presupposes that both are not payable at the same 
time, that an election has to be made and, in my consideration, 
when you come to that point, then you come up against the 
provision that the pension is to be paid for life, and that seems 
to negative the making of an election. 

Mr. Clark. I have read that part of the February 1 opinion 
regarding the clause requiring that pensions be paid for life 
and I can attach to it the importance that you do, regarding 
it simply as a mandate to the Board as long as the pensioner 
requires and wants those payments to continue. I can’t | see 
how there is any difficulty about terminating those pension^ on 
voluntary election of the pensioner. 

Mr. Latimer. May I ask a question? Under your 
52 interpretation, is that election necessary in all cases and 
in the case we have here before the Appeals Counted? 
If we follow your line of reasoning, are we then to force an 
election in each case, or is that purely a voluntary matter here 
of making a waiver without further contest? 

Mr. Clark. I don’t know if I were in your place thUt I 
would impose a condition to force an election. I am making 
it easy by making it a voluntary election. I want to saV in 
conclusion that Miss Bates will waive all rights to further pen¬ 
sion payments if the Board grants the annuity for which she 
has applied from the effective date of that annuity. In other 
words, die elects an annuity in lieu of the pension, but we 
reserve in making that offer, the right if the annuity is denied 
in the Board, to claim in a further review of the proceeding 
an annuity in addition to a pension, in other words, to insist 
on the application of the letter of the law. 

Mr. Latimer. As I understand it, your argument is b^sed 
on two parts: The main argument is if the word “such” \|ere 
Omitted from the proviso, that is, instead of saying “no such 
individual,” the proviso stated “no individual,” you wquld 
then say—I take it that this hypothetical question is fair^ as 
I want to understand your argument—that there would then 
be a case for an annuity, and an annuity could be substituted 
for the pension. She would still be eligible for an annuity if 
the word “such” were omitted and had the proviso made! re- 


| 
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strictions applying to all individuals under Section 6, you 
would still say that she was eligible for an annuity but not for 
both? 

53 Mr. Clark. Even if the word “such” were omitted 
in that particular clause, I don’t think it would make 

any difference. I have come to appreciate that paragraph (b) 
is constructed in such a way that it obviously relates to that 
one class of pensioners and eliminates those eligible for an 
annuity on July 1, 1937. The proviso is a proviso literally 
attached to the sentence which refers to that limited class 
of pensioners, so the omission of the word “such” doesn’t make 
any difference. I think they have got you in a fix, the House 
committee has, by taking that negative provision out of para¬ 
graph (a), putting it where it had a general application, and 
transferring it into paragraph (b) where it has only a limited 
application. 

Mr. Schoene. If I understand your argument on the legis¬ 
lative history correctly, it is your contention that the change 
made from the original draft is occasioned entirely by the 
necessity of avoiding a quick stop of pensions on the part of 
persons who would by July 1 become eligible for an annuity 
and who were on pension rolls, is that correct? 

Mr. Clark. Yes. And, of course, not only that embar¬ 
rassment to the pensioners, but the embarrassment to the 
Board of having a flood of annuity applications in around the 
first of July, which would give no time to administer the Act. 

Mr. Schoene. You don’t contend that under the original 
draft your client would have been eligible to receive an an¬ 
nuity? 

Mr. Clark. I am afraid not, not under the letter of it. 
While I think that last sentence in the original draft 

54 aimed only at this same class of pensioner, retired from 
active service after August 29, 1935, I think it was 

aimed at them solely and simply because it was unthinkable 
by the draftsmen of the original text that pensioners who had 
retired from active service prior to August 29, 1935, could 
possibly be eligible for an annuity; there was no provision for 
an annuity at that time. 

Mr. Schoene. May there not be a very considerable class 
of persons who retired subsequent to August 29, 1935, but who 
prior to July 1, for various reasons involving lack of age and 
service might not be eligible for annuities and who under 
the construction which you proposed would qualify for both? 
I wonder whether you could suggest any reason why Con¬ 
gress should want to be generous with that class and at the 
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same time impose the same restriction for the group eligible 
on July 1 not to receive pension and annuity both and, in fact, 
that an adjustment was to be made between pension payments 
and annuities earned. 

Mr. Clark. I don’t know about that, whether there wgs a 
considerable class or not. I didn’t finish my statement about 
that, you interrupted me. My statement about what was the 
last sentence in the original text of Section 6, while I think 
it was aimed at the limited class of pensioners who would 
be eligible for an annuity while being on pension rolls, it is 
stated so broadly that I don’t see why it would have pre¬ 
cluded Miss Bates in this case from getting an annuity— 
“No person shall be entitled to receive both a pension under 
this section and an annuity under Section 2 of this Ajct.” 

55 But in transferring that language to paragraph (b) it 
was made to relate only to a limited class, not to all 

classes of pensioners, and it was logical, I feel, for therr^ to 
make that transfer in creating paragraph (b), to cover!the 
cases of the limited class of pensioners, because I think tihey 
considered that last sentence more broadly stated and they 
meant it to be as aimed only to that class of pensioners. j At 
any rate, they did transfer it. I don’t see how on earth the 
Board can put it back. 

Mr. Clark. Mr. Kingsley calls my attention to something 
I missed in referring to your question that if that last sen¬ 
tence changed in Section 6 were there, that I do not think 
that would have prevented her making an election. I tljink 
that would have prevented her getting an annuity on top pf a 
pension, but my idea to make an election still holds good, be¬ 
cause the language is not that no person shall be eligible 
for an annuity who was already receiving a pension, it is no 
person shall be entitled to receive both a pension and| an 
annuity. 

Mr. Latimer. It again goes back to the interpretation of 
the pension for life. I don’t think that is merely an ampli¬ 
fication or reassurance about the terms of previously existing 
voluntary pension. 

Mr. Schoene. The argument with respect to election, I take 
it, would be the same under the language now in the Act and in 
the original draft. I say the argument with respect to ithe 
possibility of making an election is exactly the same in |the 
language as it was in fact incorporated in the law and 'the 
language of the original draft. 

56 Mr. Kingsley. Section 2 defines eligibility and then 
that eligibility is destroyed under Section 6. You can’t 

receive both; the election still exists. 
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Mr. Schreiber. Do I understand your point to be with re¬ 
spect to Section 6 (a) that all pensioners qualifying under this 
section, that is, if they were on the pension rolls of employers 
on March 1 and July 1, 1937, by reason of their employment, 
may also qualify for annuities, and if they do qualify they may 
receive both pensions and annuities, that, is, their annuities 
will not be affected by their receipt of pensions? 

Mr. Clark. Yes. 

Mr. Schreiber. If that is your view, then isn’t the language 
in Section 6 (b), reading as follows, “The annuity claims of 
such individuals who receive pension payments under this sec¬ 
tion shall be adjudicated in the same manner and with the 
same effect as if no pension payments had been made”—en¬ 
tirely superfluous—if what you say is true, that is, if it is 
already provided in Section 6 (a) that the annuities of all 
pensioners are not to be affected by the receipt of pensions, 
then this language in Section 6 (b) is meaningless and entirely 
superfluous? 

Mr. Clark. Yes; entirely superfluous. 

Mr. Schreiber. So much so you can throw it out the win¬ 
dow and be just as well off? 

Mr. Clark. Yes; I don’t care if you throw it out the win¬ 
dow, but it is superfluous. 

• Mr. Kingsley suggests very properly that the waiver which I 
have offered on the part of Miss Bates, conditioned only on the 
granting of an annuity, would not be entirely fair to her if 
there is any possibility of other cases coming before you, of 
your deciding you have to grant an annuity on top of 
57 the pension. I think I can leave Miss Bates in your 
hands in that respect. 

Mr. Latimer. We will certainly attempt as far as we can 
to make the general provisions of this case applicable to all 
others. 

Mr. Schreiber. I am not sure whether you answered fully 
Mr. Schoene’s question a little while ago. However, at the 
risk of repetition, I will ask it again. If it be true, as you sug¬ 
gest, that only the group which qualified for annuities on 
July 1, 1937, is to be restricted to annuities as distinguished 
from pensions, that is, to annuities and not to pensions, that 
only that group was intended to be restricted- 

Mr. Clark. Only that group is restricted by the language. 

Mr. Schreiber. And the larger group is not so restricted, 
that is, the larger group can receive both pensions and annui¬ 
ties; what do you think was the reason that Congress favored 
the larger group and discriminated against the smaller group, 
what justification do you offer for that? 
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Mr. Clark. The one not favored may possibly have been 
overlooked by Congress. If that is so the Board can’t supply 
the oversight; but as I suggested in my argument, it is entirely 
possible the draftsmen and committeemen did realize they 
could not cover every unusual case and thought that in| this 
other group the pensioners who might become eligible for an 
annuity also after July 1,1937, would be so few that the situa¬ 
tion did not deserve special provisions in the Act for them, that 
any burden on the Government resulting from such situation 
would be negligible or the Board might find some way to| pro¬ 
tect the Government in such case. 

Mr. Schreiber. You recognize that with respect to the 
smaller group Congress had seen fit to prescribe a certain 
method by which the pension would be terminated and the 
annuity would begin. Now, if Congress intended that all 
the other persons who qualify for annuities after July 1, 1937, 
were also to receive annuities, would not some method have 
been prescribed for the termination of their pensions and the 
beginning of their annuities? Would Congress [have 
58 taken so much trouble to supply a method by which a 
pension was to be terminated and an annuity was to 
begin for the smaller group as soon as the claim was adjudi¬ 
cated, and say nothing whatever on the same problem in the 
case of the larger group? Why would Congress leave jthem 
out of the picture entirely? 

Mr. Clark. I think you are giving the situation an entirely 
wrong complexion, when you describe the general group of pen¬ 
sioners as such a large group. 

Mr. Schreiber. Fifty some thousand. 

Mr. Clark. Yes, but practically all of those had retired from 
active service prior to August 29, 1935, and could not qualify 
for an annuity so that the draftsmen were not thinking ofjany- 
thing more than possibly a very few cases like Miss Bates! that 
could possibly arise, and, as I have said before, not enough to 
deserve special provisions being put in paragraph (b) for the 
group they did not know existed on July 1, eligible on July 1 
for annuity. 

Mr. Schoene. Are you not. assuming the group is snialler 
than it would be in assuming it would be only out of circum¬ 
stances as unusual as this? The cases that would arise, it Would 
appear to me, would be quite a substantial number—those re¬ 
tired subsequent to August 29, 1935, who for various other 
reasons might not have been eligible on July 1, that is, persons, 
for instance, who had less than 30 years of service, but |were 
retired for some form of disability and were not 65 years of age. 
If the disability was not total and permanent, they would not 
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be eligible for annuities. They might, upon attaining age 65, 
become eligible. 

Mr. Clark. Frankly, my thought about that has 

59 changed a good deal. When we were formulating that 
submission Judge Fletcher made to the Board, we felt 

Miss Bates’ case must be—there must be quite a number of 
other people in the same situation who would become eligible 
for an annuity later, although they had partial pensions already. 
I think that since then I have never run into another case. We 
have talked it over in the office. We have thought that in most 
cases of joint employment, which is about the only situation in 
which this can arise—and you say here is another case, Mr. 
Phelps’ case—that anybody retired from one company is re¬ 
tired by the other at the same time. I think your opinion of 
February 1 intimated that in your judgment this was a very 
unique case. 

Mr. Schoene. I think that is true so far as disqualification 
by reason of continuance in service is concerned, but it seems 
to me there must be a fairly substantial number retired between 
August 29, 1935, and March 1, 1937, who, for various other 
reasons other than continuance in service, were not eligible on 
July 1 for an annuity. 

Mr. Clark. What is your thought as to how they could be¬ 
come eligible? 

Mr. Schoene. By becoming older. Say if they had retired at 
less than age 65, which would normally be a retirement for dis¬ 
ability under private pension plans, and they were not on July 
1, 1937, 65 years of age, and had neither the type of disability 
nor the requisite number of years of service to qualify at any 
lesser age than 65. 

Mr. Latimer. There were, in fact, some few hundred of 
those. 

60 Mr. Clark. I should think the cases where you had 
found pensioners under 65 years of age, which would 

have to be almost wholly in disability cases, that their pen¬ 
sions would probably, under private systems, amount to more 
than any annuity they would be entitled to, due to the fact 
that they are under 65. 

Mr. Schoene. If your proposition is correct, that such per¬ 
sons are entitled to both pensions and annuities, we are going 
to be paying a devil of a lot of money. 

Mr. Eddy. Would you go so far as to picture the situation 
which faced Congress at the time they had this legislation 
before them? First, Congress had the Act of 1935, which 
could not be entirely eliminated. It was faced then with a 
proposal to take over the private pensioners of employers who 
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were, generally, not qualified under the 1935 Act. In setting 
up Section 6 (a), isn’t it fair to assume that Congress intended 
to protect those individuals to the full extent of the employers’ 
obligation and finding that there were some instances where 
individuals would qualify under the 1935 Act, notwithstand¬ 
ing the fact that they had been placed on a private pension 
roll, Congress then sought to protect those individuals by Sec¬ 
tion (b), and had no intention of disturbing the situation 
beyond that point? 

Mr. Clark. I agree that I may not get your thought fully, 
but I agree they were, by Paragraph (b), intending to ^how 
an intent to take care of that group, and I think protiably 
there was nothing in legislative history to prove that; the 
reason for that action was, I believe, that the annuities 
61 for the great mass of former employees would be 
higher than the private pensions and, in addition, there 
was the advantage to the pensioners of removing the danger, 
that constant risk, of private pensions being modified oi[ en¬ 
tirely withdrawn. I think paragraph (b) was constructed 
wholly with the thought of increasing the benefits of that 
class. 

Mr. Eddy. Wasn’t it intended even more than that to give 
effectiveness to the rights under the 1935 Act which existed 
at the time? 

Mr. Clark. I think on the part of the representatives of the 
Brotherhoods on the committee, that is true; so far a$ the 
management of the railroads is concerned, the 1935 Act] had 
been declared unconstitutional by the Supreme Court of the 
District, so I imagine it was the Brotherhood executives on 
the committee that dictated that. 

Mr. Schoene. On page 13 of the brief, Mr. Clark, | you 
make a statement which I don’t believe you elaborated otally. 
It is the statement at the beginning of the last paragraph on 
that page, “The prohibition in paragraph (b) of Sectiion 6 
discussed above was intended only to prevent a duplication of 
payments for the same service record.” Do you still main¬ 
tain that proposition? 

Mr. Clark. I did mention that briefly in the oral presenta¬ 
tion that what was in mind, I think, in this negative provision 
was a person getting retirement compensation as an annuity 
and also as a pension for covering substantially the same rail¬ 
road service and compensation, and I pointed out that Miss 
Bates doesn’t come up fully to that situation since her SSI .00 
pension from the Southern Pacific was based only on pa]rt of 
her service and the Southern Pacific portion of her co 
sation. 
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63 Mr. Schoene. Would that mean that a person who, 
let us say, had received a substantial pension based on 
service with the Pennsylvania Railroad, but who also had a 
substantial service prior to that with the, say, New York Cen¬ 
tral upon which he was not pensioned, could elect to continue 
to receive his pension which was taken over from the Penn¬ 
sylvania and apply for an annuity based on the New York 
Central service? 

Mr. Clark. Well, whether or not you would have a situa¬ 
tion parallel with Miss Bates’ in that respect, I don’t know, 
but if it were, what I said about equity balancing it, is ap¬ 
plicable. 

Mr. Schoene. We might have, for instance, a considerable 
number of such situations in the case of station agents. If 
those persons who also represent the Railway Express Agency 
are ultimately found to be employees of the Railway Express 
Agency, practically universally in those cases pensions are 
granted by the railroad on the basis of the railroad service, 
and no pension is granted with respect to service with the 
Railway Express Agency. 

Mr. Schreiber. With the result that they could claim an¬ 
nuities based on compensation with the Express Agency, in 
addition to their pension on the railroad or their compensation 
on the railroad. 

Mr. Latimer. Another question about this matter of the 
election is: Is it your idea that an election can be exercised at 
any time? Take this situation, of which we have a number: 
Suppose facts something like this: Say a person whose com¬ 
pensation is $200 a month. He is under age 60 on July 1, 1937, 
and he received $40 a month as a pension. Now, on July, 
when he attains age 60, if his compensation was $200 
a month, his annuity would be $40 if he applies for it at 
63 age 60—that is because of the reduction of one-third 
in the amount of annuity for service of less than 30 
years. So there is no particular point in his applying for an¬ 
nuity at age 60 because it is the same amount as the pension. 
On the other hand, if he waits until he is 65 he can apply for 
an annuity which, if granted, would be $60 per month. Now, 
if we find some theory by which we can grant an election, 
would we also be tied down to allowing the employee to make 
the election at whatever time he chose? 

Mr. Clark. That is too tough for me. 

Mr. Latimer. You get into trouble like that in the matter 
of elections. 

Mr. Clark. I think you had better get the law fixed. 
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Mr. Latimer. Are there any further questions? If notj the 
hearing will stand adjourned. 

The hearing adjourned at 11:45 A. M. 

64 Railroad Retirement Board 

Nos. A-106, 446-H-12146 

In the Matter of the Application of Louise J. Bates fo|* an 
Annuity Under the Railroad Retirement Act of 1937 

I 

Brief for Applicant 
facts 


On January 1, 1908, Louise J. Bates (hereinafter referred to 
as the applicant) became a clerical employee in a law office in 
Washington, D. C., of which the salaries and expenses were 
borne jointly by two railroads, Union Pacific Railroad Com¬ 
pany and Southern Pacific Company. This relationship [con¬ 
tinued through December 31, 1933. Effective January 1, 1934, 
Southern Pacific Company withdrew from participation in the 
joint office and granted the applicant a pension of S2L59 a 
month, based on twenty-six years’ service and the proportion 
of her salary borne by it. From January 1, 1934, through July 
31, 1938, Union Pacific Railroad Company continued the em¬ 
ployment of applicant and paid her entire salary. Effective 
August 1, 1938, Union Pacific Railroad Company discontinued 
the office and terminated the applicant’s employment. Her 
railroad employment had then been continuous for thirty years 
and seven months. 

On July 1, 1937, the Railroad Retirement Board assumed 
the pension previously paid the applicant by the Southern 
Pacific Company, under Section 6 (a) of the Railroad Retire¬ 
ment Act of 1937. 

65 Applicant was born on March 24, 1867. On August 
1, 1938, she was over sixty-five years of age. 

The amount of the annuity due her, if she is entitled to an 
annuity under the Act, based on her full railroad service, j sub¬ 
ject to the 30 years’ limit, and the compensation therefor, 
would be $70.34 per month, without giving any consideration 
to the pension now assumed and being paid her by the B|)ard. 

The voluntary pension system previously maintained by the 
Union Pacific was abolished on May 5, 1937. There is nolw no 
Union Pacific pension system under which she is eligibly for 
a pension. 
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QUESTION 

Is the applicant entitled to an annuity under the Act, in 
addition to or in lieu of her pension from the Southern Pacific 
Company now assumed and being paid by the Board? 

1. Section 6 and its legislative history 

The form of bill agreed upon by the conferees representing 
management and labor was introduced in the House and Sen¬ 
ate simultaneously on May 11,1937, as H. R. 6956 and S. 2395. 
In both the subject-matter of the assumption of employer 
pension rolls was covered by Section 6. The original text and 
the changes therein to produce the form of the final enactment 
are shown by the following: 

66 (Words appearing in original draft but omitted in the 
Act are hatched out and words which did not appear 
in the original draft but were added in the Act are 
underscored.) 

“Pensions to P e rs o n s Individuals on Pension or Gratuity 

Rolls of Employers 

“Sec. 6 (a) Beginning July 1, 1937, each person individual then 
on the pension or gratuity roll of an employer by reason of his 
employment, who was on such roll on March 1, 1937, and was not? 
prior to July d? 19 3 7, eligible for an annuity under this Aefr baaed 
m whole or in part on service rendered prior to January 
shall be paid on July 1, 1937, and on the first 1st day of each 
calendar month thereafter during his fife in su bstitution for the 
p e nsion or gratuity from his employer ; a pension equal in a mo u n t 
to at the same rate as the pension or gratuity granted to him by 
the employer without diminution by reason of a general reduction 
or readjustment made subsqeuent to December 31, 1930, and 
applicable to pensioners of the employer: Provided, however, 
That no pension payable under this section shall exceed $120 
monthly; and provided further, That no pers o n individual on the 
pension or gratuity roll of an employer not conducting the 
principal part of its business in the United States shall be paid a 
pension under this section unless, in the judgment of the Board, 
he was on March 1, 1937, carried on the pension or gratuity roll 
as a United States pensioner, ^fo person shah he entitled to 
receive both a pen sio n u nder this s eet io n and an annu i ty unde r 
s ection 3 of this Aetr 
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“(b) No individual covered by this section who was on July 
1, 1937, eligible for an annuity under this Act or the Railijoad 
Retirement Act of 1935, based in whole or in part on service 
rendered prior to January 1, 1937, shall receive a pension pay¬ 
ment under this section subsequent to the payment duel on 
October 1, 1937, or due on the 1st day of the month in wfrich 
the application for an annuity of such individual has been 
awarded and certified by the Board, whichever of the two dates 
is earlier. The annuity claims of such individuals who receive 
pension payments under this section shall be adjudicated in 
the same manner and with the same effect as if no pension 
payments had been made: Provided, however, That no such 
individual shall be entitled to receive both a pension under this 
section and an annuity under this Act or the Railroad Retire¬ 
ment Act of 1935, and in the event pension payments foave 
been made to any such individual in any month in which such 
individual is entitled to an annuity under this Act or the Rail¬ 
road Retirement Act of 1935, the difference between the 
amounts paid as pensions and the amounts due as annuities 
shall be adjusted in accordance with such rules and regula- 

_ tions as the Board may deem just and reasona ble.” 

67 (All the changes were made by the House Committee.) 

The sole purpose of the section, as originally drawn, 
was the assumption by the Government, effective July 1, 1037, 
of the pension rolls of employers as they existed on Marcn 1, 
1937, up to the maximum of $120 a month. Most of such pen¬ 
sioners would be those who had retired from active service prior 
to August 29, 1935, the enactment date of the Retirement Act 
of 1935. But it was, of course, recognized that there was a class 
of pensioners who had been in active employment Augusf 29, 
1935, but had retired and been placed on the employers’ private 
pension rolls during the year and a half that intervened fi*om 
that date to March 1,1937. Since the members of this class had 
been eligible for annuities under the Act of 1935, it was thought 
preferable that they receive annuities under the amendatory 
act of 1937, rather than be continued on the private pension 
rolls taken over by the Government. Accordingly this class was 
excluded from the benefit of Section 6, as originally introduced, 
by the limitation reading: “and was not, prior to July 1, lf?37, 
eligible for an annuity under this Act, based in whole or in 
part on service rendered prior to January 1,1937.” 
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In passing, we call attention to the last sentence of Section 6 
as originally drawn, viz: “No person shall be entitled to re¬ 
ceive both a pension under this section and an annuity under 
section 2 of this Act.” This sentence obviously concerned the 
class of pensioners who had been in active employment August 
29,1935, but had been pensioned by their employers and 

68 appeared on the private rolls by March 1, 1937, for they 
were the only persons who had been eligible for annui¬ 
ties under the Act of 1935, or would be eligible under the amend¬ 
ing bill, and who were also on the private pension rolls March 
1, 1937. There was no possibility that pensioners on the 
private rolls who had retired from active service prior to the 
enactment date of the 1935 Act could be eligible for annuities 
under that act or under the amending bill. This comment is 
made merely because it affords the obvious explanation of the 
disposition made of this last sentence, negativing both a pen¬ 
sion and an annuity, in the revision of this section made by the 
House committee. 

The House committee held hearings in May 1937, on H. R. 
6956. It did not make a report on that bill, but revised the bill 
so thoroughly that the committee saw fit to have it reintro¬ 
duced, as H. R. 7519, on June 14. The bill as renumbered was 
referred to the committee and on June 18 reported favorably, 
and it was passed by the House in the form reported by the 
committee. The committee report so far as it concerns Section 
6 will be referred to later. 

In the meantime, the Senate committee had considered S. 
2395 and reported it June 7 with numerous amendments (Re¬ 
port No. 697 of the 75th Congress, first session). None of the 
Senate committee’s amendments concerned Section 6. On June 
22 H. R. 6519, as passed by the House, was introduced in the 
Senate, read twice and ordered placed on the calendar. It was 
accepted by the Senate in lieu of its own bill and passed. 
In the bill as passed Section 6 was in the exact form 
as amended by the House committee and included 

69 in the reintroduced bill H. R. 7519. And, it this form 
which appears in the law as enacted. 

The obvious purpose of the House committee’s revision of 
Section 6 was to perfect the section so far as it applied to the 
class of persons who were on the private pension rolls March 
1, 1937, but were also eligible for an annuity because of the 
fact that they had been in active employment on August 29, 
1935. Under Section 6 as originally drafted the assumption 
of the pensions of this class was expressly excluded, but the 
members of this class were, of course, left at liberty to apply 
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for annuities. As it was then apparent that the bill could 
not be passed until a few days before the end of June, this 
class of persons would been a reasonable period after July 1 
in which to prepare annuity applications, and the Board would 
likewise need time to pass on the application. The companies 
which had granted such pensions would not be likely to m4ke 
pension payments due on July 1, or thereafter to their pension¬ 
ers who were eligible for Federal annuities. Consequently 
some hardship to pensioners of this class would result. The 
original draft of Section 6 had not contained any provision^ to 
take care of this embarrassing situation. 

Therefore, new paragraph (b) was added, dealing entirely 
with the situation last above mentioned. To the same end the 
original paragraph of Section 6, now numbered (a), was 
amended by eliminating the qualification: “and was not prfior 
to July 1, 1937, “eligible for an annuity under this Act 
70 based in whole or in part on service rendered prior! to 
January 1, 1937.” This change let the persons of the 
class in question into the benefit of Section 6, through its auto¬ 
matic assumption of the July 1 pension payments due to those 
on the private pension rolls. But this admission of the class 
in question to the assumed pension rolls was a temporary ex¬ 
pedient and its benefit was limited by new paragraph (b). 

Paragraph (b), in its first sentence, refers to individuals on 
private pension rolls who were on July 1, 1937, eligible for an 
annuity under the Act of 1935 or under this amended Act. And 
terminates their pension payments, assumed by paragraph (a), 
with those due October 1, so forcing them to file annuity Ap¬ 
plications at once. It provides that such annuity applications 
shall be adjudicated exactly as if no pension payments had 
been made. By these two provisions, which are covered by 
the first two sentences of new paragraph (b), adequate pro¬ 
vision was made for transferring individuals of the class] in 
question from the government-assumed pension rolls to the 
annuity rolls. A proviso was then added, authorizing Any 
necessary adjustments by the Board in cases where pension 
payments had been made for months for which an annuity Vas 
subsequently granted, and including the provision: “That! no 
such individual shall be entitled to receive both a pension 
under this section and an annuity under this Act or the Rail¬ 
road Retirement Act of 1935.” 

The language last above quoted is, with verbal changes, 
the language of the last sentence of the original draft of 
Section 6. In the committee revision this negative previ¬ 
sion was transferred from paragraph (a) to new paragraph 


i 


I 
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71 (b). The reason for the transfer is clear. As we have 
commented above in the discussion of the original draft 

of Section 6, the last sentence of the original draft negativing 
a right to both a pension and an annuity, necessarily con¬ 
cerned only that class of pensioners on private rolls whose 
members were also eligible for an annuity because of having 
been in active service August 29, 1935. In writing paragraph 
(b) to deal exclusively and completely with this class, transfer 
of the negative provision from paragraph (a) to paragraph (b) 
was natural and logical. In making the transfer the use of 
the word “such,” referring to the limited class which is the 
sole subject-matter of paragraph (b), makes the negative pro¬ 
vision against receiving both a pension and an annuity ex¬ 
pressly refer to this limited class, although, as we have said, 
by implication and necessity the application of the negative 
provision was so limited in the original draft of the section. 

Section 6, as revised by the House committee, was explained, 
as far as here pertinent, in its report No. 1069, accompanying 
bill H. R. 7519, on p. 7 as follows: 

“Persons on the carrier pension rolls, who, on July 1, 1937, 
were eligible for annuities based in whole or in part on service 
rendered prior to January 1, 1937, shall from and after July 1, 
1937, be paid an annuity under the Retirement Act and shall 
not be carried as pensioners transferred from the carrier pen¬ 
sion rolls. In order, however, to avoid delay and confusion in 
qualifying such persons under the Retirement Act, provision 
is made to continue them as pensioners transferred from the 
carriers pension rolls until October 1, 1937, or to the date, 
prior to that time, on which they shall have qualified under 
the Retirement Act.” [Italics supplied.] 

The above quoted explanation fully confirms the analysis of 
the legislative history which we have hereinbefore given. 

72 2. The applicant became eligible for an annuity effective 

August 1,1938 

The applicant was an employee on and after the enactment 
date. Even prior to the enactment date she had reached the 
age of sixty-five. The only reason she was not eligible for an 
annuity on July 1, 1937, was that she was still in the compen¬ 
sated service of a carrier. When she was retired by the Union 
Pacific on August 1, 1938, this last bar was removed and she 
became eligible for an annuity. 
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3. As applicant was not eligible for an annuity on July 1,1937, 
she is not subject to the provisions of paragraph (b) of 
Section 6, including the prohibition against the receipt of 
both a pension and an annuity 

The legislative history of Section 6, including the explana¬ 
tion of Section 6 on page 7 of the House committee report No. 
1069, makes it clear that paragraph (b) was written to coyer 
the situation of a special group, namely, those who had been 
in service on August 29, 1935, but had retired on or befjore 
July 1, 1937. This paragraph, which contains the only direct 
prohibition in the Act against the receipt of both a pension 
and an annuity, commences with the following sentence: 

“(b) No individual covered by this section who was on 
July 1, 1937, eligible for an annuity under this Act or the 
Railroad Retirement Act of 1935, based in whole oi* in 
73 part on service rendered prior to January 1, 1937, sl^all 
receive a pension payment under this section subsequent 
to the payment due on October 1, 1937, or due on the 1st day 
of the month in which the application for an annuity of siich 
individual has been awarded and certified by the Board, which¬ 
ever of the two dates is earlier.” 

The second sentence reads: 

“The annuity claims of such individuals who receive pern 
sion payments under this section shall be adjudicated in the 
same manner and with the same effect as if no pension pay¬ 
ments had been made: Provided, however, That no such in¬ 
dividual shall be entitled to receive both a pension under this 
section and an annuity under this Act or the Railroad Retire¬ 
ment Act of 1935, * * *” 

As pointed out in the Chairman’s letter of February 1, 1938, 
the first time the word “such” is used in this paragraph ilk is 
attached to the term “individual” for the purpose of distin¬ 
guishing individuals covered by Section 6 who were eligible 
for annuities on July 1, 1937, from those individuals who were 
not eligible for annuities on that date. The first time the term 
“such individuals” is used in the paragraph it relates only to 
individuals covered by Section 6 who were eligible for annui¬ 
ties on July 1, 1937. There is nothing in the paragraph to 
indicate that the same term is used subsequently therein in 
any different sense. The prohibition against the receipt! of 
both a pension and an annuity, therefore, is limited to a defi¬ 
nite class to which applicant does not belong. If the Con- 
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gress had intended other classes to be included in this prohibi¬ 
tion, it would have made such prohibition explicit and would 
not have left it to be established by implication. The Board, 
therefore, would not be justified in inferring any such prohibi¬ 
tion against the applicant. 

74 Applicant’s case was submitted to the Board in De¬ 
cember 1937 by R. V. Fletcher, General Counsel of the 

Association of American Railroads, without naming the em¬ 
ployer or the employee involved, to obtain a ruling in advance 
of her retirement. The Board ruled adversely in a letter 
dated February 1,1938, to Judge Fletcher, signed by the Chair¬ 
man of the Board. We acknowledge that in the Fletcher sub¬ 
mission, which was prepared by us, the interpretation of para¬ 
graph (b) advanced was not in accord with the interpretation 
we now entertain. Our conversion has been due in part to 
certain arguments in the Chairman’s opinion of February 1, 
1938, and in part to our study of the legislative history. 

4. Even if applicant is not entitled to both an annuity and a 
pension, nothing in the Act prevents her present transfer 
from the pension rolls to the annuity rolls 

Assume for the sake of argument that the Act does prohibit 
the payment of both an annuity and pension to the appli¬ 
cant. There is no provision in the Act which prevents her 
transfer to the annuity rolls at any time after becoming eligi¬ 
ble for an annuity. Paragraph (b) of Section 6 contains the 
only reference in the Act to transfers from the pension rolls to 
the annuity rolls, and even this paragraph does not require 
the transfer of pensioners subject to its provisions to the annu¬ 
ity rolls. It merely cuts off pension payment to pensioners 
subject to its provisions after October 1, 1937. While 

75 the practical effect of this undoubtedly was to cause all 
pensioners subject to the paragraph to apply for annu¬ 
ities prior to November 1, 1937, there is nothing which, as a 
matter of law, would prohibit such pensioner from applying 
for an annuity at any time subsequent to November 1, 1937. 
That date did not mark any deadline after which the Board 
could make no transfers from pension rolls to annuity rolls. 
The pensions of pensioners not subject to paragraph (b) are 
not terminated on any date, undoubtedly because it could not 
be forecast when pensioners not eligible for annuities on July 1, 
1937, would qualify for annuities. The practical effect of this 
is to give such pensioners an election between a pension and 
an annuity. Applicant is clearly entitled to such election, if 
not permitted both a pension and an annuity. 
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The fact that paragraph (a) of Section 6 requires that a 
pensioner be paid a pension “during his life” does not prevent 
his subsequent transfer to the annuity rolls. There were 
many types of railroad pensions assumed by the Board under 
Section 6 (a). Some were for a term of years, some revoca¬ 
ble at will. The term “during his life” was used to show that 
the pensions to be paid by the Board were not to be subject 
to any limitations of the railroad pensions assumed. The 
term “annuity” as used in the Act is clearly a “life annuity.” 
Any belief that to transfer applicant from the pension rolls 
to the annuity rolls would do violence to the language of Sec¬ 
tion 6 (a) should be dispelled by the consideration of jthe 
violence done to the language of Section 2 if applicant’s annu¬ 
ity for which she has become eligible thereunder wpre 

76 denied. If applicant is not entitled to both a pension 
and an annuity, there is nothing in the Act to say she 

must take a pension rather than an annuity, or vice versa. 
She clearly has an election. 

5. Since no provision or implication of the Act forbids allow¬ 
ance to applicant of an annuity based on her whole railroad 
service and compensation, notwithstanding her receipt of a 
pension based on the Southern Pacific part of her service, 
equity requires she be granted an annuity 

The equities of the case, so far from affording a basis for 4ny 
implied prohibition of an annuity, require that it be granted. 
The hearings before the House committee on interstate com¬ 
merce show that the main interest of all concerned with draft¬ 
ing the Act was to protect the worker and see that he got 
everything to which he was equitably entitled on his sendee 
record within the $120 a month maximum limit. The Act 
carefully guards the employees against reduction in pensions 
and salaries that were prevalent in the early 1930’s. 

The prohibition in paragraph (b) of Section 6 discussed 
above was intended only to prevent a duplication of payments 
for the same service record. The applicant’s Southern Pacific 
pension, assumed by the government, constitutes almostj a 
negligible factor in the consideration of the equities of ihe 
situation. It was granted by the Southern Pacific Co. in rec¬ 
ognition of only part of her railroad service and iits 

77 computation was based on only a part of her compensa¬ 
tion for her whole railroad employment. It obviously 

would be inequitable for her to be denied an annuity based jon 
her whole railroad service and her compensation therefor sifn- 
ply because of this inadequate and trivial pension grant. In 
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any event, whatever difficulty is presented by the existence of 
this small government-assumed pension can be eliminated in 
the manner suggested under the following heading. 

It may be that it never occurred to any of the draftsmen of 
the bill which resulted in the Retirement Act or to the Con¬ 
gressional committees that any person was in the situation of 
this applicant, namely, in receipt of a pension from one em¬ 
ployer but continuing in active service with another employer. 
However, the Board can hardly assume that this was the rea¬ 
son for the failure of the Act to make any special provisions 
to cover employees in such a situation. It could have been 
reasoned by the draftsmen and by the Congressional commit¬ 
tees that such situations vrould be few in number and not 
requiring or justifying such special provisions as those made 
in paragraph (b) of Section 6 concerning a class of consider¬ 
able size. It may have been thought that, in the few situations 
of this sort which might arise, either the added burden of a 
partial duplication of a government-assumed pension by an 
annuity would be negligible, or that such partial duplication 
could be avoided as such cases arose in the manner which we 
will suggest for its elimination in this case, or by the imposition 
by the Board of a condition. 

78 Certainly the Board cannot supply legislation which 
Congress omitted, either by reading into paragraph (a) 
of Section 6 a limitation which Congress placed only in para¬ 
graph (b) of that section concerning a special class of persons, 
or by reading into Section 2 some new restriction upon 
eligibility. 

conclusion 

The Board must proceed in accordance with the letter of 
the law, which by Section 2 defines eligibility, and which has 
no provision prohibiting an annuity to those becoming eligible 
therefor after July 1,1937, even in case they are already receiv¬ 
ing pension payments. Any difficulty presented by the appli¬ 
cant's existing government-assumed pension will be wholly 
eliminated by the applicant’s waiver of her right to that 
pension effective from and after the effective date of the 
annuity. 

There is no obstacle to the recognition of such a waiver 
for the purpose of eliminating any difficulty inherent in the 
existence of the government-assumed pension. The provision 
of paragraph (a) of Section 6 that the carrier pensions as¬ 
sumed by the Government as of July 1 shall be paid monthly 
during the lives of the pensioners is merely an expression of 
the continuing obligation of the Government. It is, of course, 
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mandatory upon the Board, unless it is waived by the pen¬ 
sioner. But there can be no reason why it may not be 

79 waived or released, like any other obligation. Certajinly 
no person on a carrier’s pension rolls on July 1, lp37, 

who had a conscientious or other objection to being a bene¬ 
ficiary of the federal government, would have been precluded 
from rejecting the pension payments tendered by the Govern¬ 
ment. Some of those whose pensions were assumed were 
expressly denied them after October 1, unless they applied for 
annuities. No employee entitled to an annuity in the future 
is under any obligation to apply for an annuity, and, having 
applied for it, there can be no doubt that he may at any time 
waive or release his right. 

If the Board grants the applicant an annuity, she will agree 
to waive her existing pension. However, if her application 
for an annuity is denied, she reserves the right to claim both 
an annuity and a pension on the application to the District 
Court of the United States for the District of Columbia pur¬ 
suant to Section 11 of the Act. 

Respectfully submitted. 

Henry W. Clark, 

Darwin P. Kingsley, Jr., 

Counsel for Applicant, 

120 Broadway, New York City . 

October 1938. 

80 Before the Appeals Council of the Railroad 

Retirement Board 

R. R. B., A-22420-H-48445 

In the Matter of the Annuity Application of P. A. Phelps, 

Appellant 

certification of errors and brief of argument on appeal 

FROM INITIAL DECISION OF THE CLAIMS SERVICE 

Come now Messrs. Van Cott, Riter & Farnsworth as coun¬ 
sel for, and on behalf of, said applicant and appellant herein, 
and certify: 

1. That reference is hereby made to that certain application 
made and signed by P. A. Phelps of Salt Lake City, Utah, and 
lodged with the Railroad Retirement Board, Washington, 
D. C., under date of June 6, 1936, wherein said applicant 
sought the annuity benefits conferred by the Railroad Retire¬ 
ment Act of 1935. 
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2. That reference is further made to letters, received by said 
applicant from the Claims Service of said Board, dated Sep¬ 
tember 15, 1937, et seq., evidencing the denial by said Claims 
Service of the annuities prayed for and exhibiting the grounds 
for said denial. 

3. That said letters show the said Claims Service found as 
follows, namely, to wit: 

Firstly, that said applicant was on the pension or gratuity 
roll of an employer on and after March 1, 1937, and through 
July 1, 1937; 

Secondly, that said applicant did not relinquish his right 
to return to service of his employer until August 1, 1937; 
and, 

81 Thirdly, that subject to the first two findings aforesaid, 
said applicant was otherwise eligible for, and entitled 
to receive, the annuities granted by said Act. 

4. That albeit said findings are not contested herein, never¬ 
theless, counsel for applicant respectfully disagree with the 
interpretation of said Act by the Claims Service as applied to 
said findings, and on behalf of said applicant do hereby 
strongly protest the conclusion reached through said inter¬ 
pretation, namely, to wit: 

That because said applicant did not, by July 1, 1937, relin¬ 
quish his right to return to service, he could not thereafter 
qualify for annuities by his said relinquishment on August 
1, 1937, but was limited under the Act to a life pension of 
$20.00 monthly. 

Wherefore, counsel respectfully submit the Claims Service 
erred in denying the annuities sought by said application, and 
to accrue on or after August 1, 1937; and the Appeals Coun¬ 
cil are hereby urged to consider the arguments and conten¬ 
tions hereinafter made and presented on behalf of said appli¬ 
cant-appellant. 

Statement 

Communications from the Claims Service, and all of them, 
purporting to exhibit the rationale allegedly supporting its 
said decision, fail to identify said rationale in a form or man¬ 
ner consistent with the orderly processes of logical inference 
generally considered prerequisite to a proper presentation for 
judicial review of legal issues and arguments thereunto per¬ 
taining; in the premises, therefore, argument of counsel for 
appellant will not take cognizance of such issues inchoate as a 
laborious analysis of the statements contained in said com¬ 
munications might raise by implication; but counsel will at¬ 
tempt to cover all possible issues by predicating said argu- 
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ment upon the Act itself and the provisions thereof material 
to an adjudication of appellant’s status thereunder; and, co¬ 
incident to pleading appellant’s cause, counsel will effect a 
clarification of potential sources of confusion in the Act, jnak- 
ing express reference to each and every provision therein cited 
by said Claims Service in justification of its decision appealed 
herein. 

Argument 

i 

The Railroad Retirement Act of 1935 was amended in its 
entirety and designated the “Railroad Retirement Act of 
1937” by the Act of June 24, 1937, c. 382, Part I, Sec. jl, 50 
Stat. 307, 45 U. S. C. A., Secs. 215-218. Said Act consists 
of 18 sections, and the sections hereinafter cited refer to 
Chapter 812 of the Act of August 29, 1935, as said chapter 
now stands amended by Chapter 382 of the 1937 Act aifore- 
said. 

82 Section 2 bears the heading Eligibility for Annuities; 
time of accrual, and provides in part: 

“(a) The following described individuals, * * * shall, 
subject to the conditions set forth in subsections (b), (c)[ and 
(d), be eligible for annuities after they shall have ceased to 
render compensated service to any person, * * *.” 

It is significant that the word “annuities” is not separated 
by punctuation from the words following immediately there¬ 
after, but as modified by said words reads annuities-after (Ithey 
shall have ceased to render) compensated-service; and!said 
words do not purport to state when the individuals shall be¬ 
come eligible, for it plainly appears they shall “be” eligible; 
moreover, the individuals declared eligible are the “following- 
described” set out in the classifications numbered 1, 2, aijid 3, 
following thereafter as part of the same subsection (a). Thus, 
it appears individuals presently rendering service may, never¬ 
theless, be eligible for annuities. 

Confirmation of the foregoing conclusion may be found 
throughout the entire Act; for example, subsection (c) oi[ the 
same section provides, in part: 

“An annuity shall begin to accrue as of a date to be speci¬ 
fied * * *, by the individual entitled thereto, but 
* * * not before the date following the last day of com¬ 

pensated service of the applicant * * *.” 

Thus, as shown above, an individual presently entitled to 
an annuity may specify a date in futuro on which his annuity 
shall begin to accrue, said date so specified to follow the last 
day of compensated service. 
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For some reason beyond counsels’ limited powers of compre¬ 
hension, the Claims Service of the Board attached great im¬ 
portance to subsection (b) of section 2; and said subsection 
provides the only reference in the Act to the requirement that 
an applicant relinquish his right to return to service; it reads: 

“(b) An annuity shall be paid only if the applicant shall 
have relinquished such rights as he may have to return to the 
service of an employer * * 

Counsel for appellant observe a distinction between eligibil¬ 
ity for, and the payment of, an annuity; and while payment 
is conditioned upon eligibility, the reverse is not true, and 
eligibility is not conditioned upon the right to make and receive 
payment. The mere fact that an annuity is a proper subject 
for payment presupposes that it is to be paid to one eligible; 

moreover, (a) designates the “following-described indi- 
83 viduals” as eligible for annuities, while (b) refers to the 
payment of an annuity to the applicant and exempts 
from its requirement certain of the “individuals mentioned” 
in the numbered classification of (a) ; thus clearly indicating 
that the “applicant who must relinquish his right to return to 
service is one of the “following-described” individuals already 
identified above as eligible for annuities. 

Eligibility is to be determined only by reference to the num¬ 
bered classification under subsection (a); and the conditions 
expressed in (b), (c), and (d) are not conditions precedent to 
eligibility, but are conditions which attach to the grant itself 
and are incident to the thing granted, namely, the annuity, 
payment thereof, and time of accrual. 

In the final analysis, subsection (a) identifies a class of 
individuals as eligible for annuities, while (b) fixes a condition 
precedent to the payment of an annuity to one coming within 
said class. Thus one may be eligible for an annuity but his 
right of payment may be delayed until he relinquishes his right 
to return to service. 

Moreover, it is interesting to note that eligibility depends 
upon the Act of Congress, while time of payment rests with 
the interested parties; also, subsection (b) does not require 
relinquishment by any particular date, nor does it purport to 
require any relinquishment at all, but operates solely on the 
governmental agency administering the retirement funds by 
imposing a restriction upon said agency’s authority to make 
payment. 

Attention is directed to the definition of “an annuity” in 
section 1 (g) as: 
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“The term ‘annuity’ means a monthly sum which is payable 
on the 1st day of each calendar month for the accrual during 
the preceding calendar month.” 

Since an annuity is not merely a sum, but a sum payable, 
the very use of the term annuity in section 2 (b) is repugnant 
to any idea that said subsection relates to payment of a bum 
other than one which is already payable as having accrued dur¬ 
ing the preceding month, and a sum neither accrues nor be¬ 
comes payable to one who is ineligible therefor. 

If counsel herein are correct in their first assumption, 
namely, that one still rendering compensated service is, never¬ 
theless, eligible for annuities, then subsection (b) can havfe no 
bearing on the question of eligibility; on the other hand, if said 
assumption is incorrect, then said subsection (b), if it jioes 
relate to eligibility, renders superfluous the reference in Sub¬ 
section (a) to the cessation of compensated service, for the 
reason that only one out of service may return thereto. 
84 And it is the understanding of counsel that the rules of 
statutory construction provide that all words in a Stat¬ 
ute shall be given a meaning whenever possible. 

Query: If the conclusion of the Claims Service is correct in 
treating (b) as a condition precedent to eligibility, since an 
annuity is a sum-payable-monthly, would not consistent reason¬ 
ing require a relinquishment, of said right to return to service, 
once every month? 

With reference to section 6 and the portions thereof citea by 
the Claims Service in fixing July 1, 1937, as the deadline alter 
which appellant could not effect a relinquishment of his right 
to return to service, it should be observed that not only cjioes 
said section fail to support the decision of the Claims Service, 
but affirmatively precludes such a decision. Said section is [en¬ 
titled, “Pensions to individuals on pension or gratuity roll£ of 
employers,” and provides, in part: 

“(a) Beginning July 1, 1937, each individual then on the 
pension or gratuity roll of an employer by reason of his em¬ 
ployment, who was on such roll on March 1, 1937, shall! be 
paid on July 1,1937, and on the 1st day of each calendar month 
thereafter during his life, a pension at the same rate * *; # 

“(b) No individual covered by this section who was on July 
1, 1937, eligible for an annuity under this Act or the Railroad 
Retirement Act of 1935, based in whole or in part on service 
rendered prior to January 1, 1937, shall receive a pension pay¬ 
ment under this section subsequent to the payment due on 
October 1, 1937. * * * The annuity claims of such iiidi- 


62 RAILROAD RETIREMENT BOARD VS. LOUISE J. BATES 

viduals who receive pension payments under the section shall 
be adjudicated in the same manner and with the same effect as 
if no pension payments had been made: Provided, however, 
that no such individual shall be entitled to receive both a pen¬ 
sion under this section and an annuity * * # , and in the 

event pension payments have been made to any such individual 
in any month in which such individual is entitled to an an¬ 
nuity * # *, the difference between the amounts paid as 
pensions and the amounts due as annuities shall be adjusted 
in accordance with such rules * * * as the Board may 
deem just and reasonable.” 

Because statutory language as clear and plain as that quoted 
supra is generally not considered a proper subject for judicial 
construction, to offer an interpretation thereof, would be to of¬ 
fer an affront to the dignity of the Appeals Council; yet, in 
view of the Claims Service’s frequent reference to, and insist¬ 
ence that, said section 6 outlaws applicant’s right to qualify for 
an annuity through relinquishing his right to return to service 
on August 1, 1937, the following remarks appear justified, 
namely, to wit: 

85 1. That said section relates to pensions, and does not 

purport to restrict qualification for, or payment of, 
annuities. 

2. That the first sentence in subsection (b) is not material 
to a determination of applicant’s status unless he was eligible 
for an annuity on July 1, 1937, in which case it prohibits the 
Board from doing what it did, namely, paying a pension to 
said applicant after October 1, 1937. 

3. That subsection (b) expressly states that pension pay¬ 
ments under said section shall not affect annuity claims. 

4. That while it negatives the right to receive both an 
annuity and a pension, it further provides the remedy in such 
a case, namely, an adjustment; and since a remedy is pro¬ 
vided, any other course is excluded by negative inference. 

5. That said subsection, and particularly the first part there¬ 
of, is an important phase of the general purpose exhibited by 
the Act as a whole, namely, to encourage the retirement of 
older employees, and to discourage their continuation in serv¬ 
ice by the simple expediency of withdrawing pension rights 
from those eligible for complete retirement; the conclusion 
of the Claims Service would seem to be that the purpose of 
the Act is to forbid complete retirement. 

In view of the Board’s enviable reputation for capable and 
efficient administration of the Retirement Act, counsel refuse 
to believe that the decision herein appealed, although it pur- 
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ports to be the official decision of said Claims Service, trfily 
and correctly reflects the considered opinion of said Service, 
and counsel prefer to regard said decision as the result of some 
inadvertence on the part of the Service or its subordinate. 

Wherefore, applicant and appellant hereby prays that skid 
decision be modified pursuant to the provisions of law and in 
accordance with the rule and regulations of said Board to the 
end that said applicant be declared eligible for, and entitled 
to receive annuity payments, payable as of August 1, 1937, 
and thereafter; and that an adjustment be effected accord¬ 
ingly. 

Respectfully submitted this 16th day of August 1938. 

Van Cott, Riter & Farnsworth. 

Counsel for Appellant 

86 B. 0. 39-478—July 20, 1939 

Rendering Decision and Opinion in the Matter of Louise! J. 

Bates, R. R. B. No. A-106446, H-12146 

i 

The Board has before it the case of Louise J. Bates, R. R. ! B. 
No. A-106446, H-12146. The issue presented is whether the 
claimant, to whom the Railroad Retirement Board has hereto¬ 
fore certified payment of a pension under Section 6 of the Rail¬ 
road Retirement Act of 1937, is entitled to receive uncjler 
either the Railroad Retirement Act of 1935 or the Railroad 
Retirement Act of 1937 an annuity in addition to, or in sub¬ 
stitution for, the said pension. The claimant has been an em¬ 
ployee, until January 1,1934, in a law office maintained joinjtly 
by the Union Pacific Railroad Company and the Southern 
Pacific Company, both employers under the Railroad Retire¬ 
ment Acts of 1935 and 1937, on which date the Southern pa¬ 
cific Company withdrew from participation in the joint office 
and granted the claimant a pension in the amount of $21.59 a 
month, which resulted in the subsequent certification to ner 
of a pension in a similar amount under Section 6 of the Act j of 
1937. The claimant continued in the compensated service |of 
the Union Pacific Railroad Company until August 1, 1938, afid 
subsequently she applied for an annuity under Section 2 of 
the 1937 Act, based on all her service for both the Union F|a- 
cific Railroad Company and the Southern Pacific Company.! 

In view of previous decisions and section 40.05 of the regu¬ 
lations then in effect (Vol. 3 Fed. Register, No. 122, p. 149fi), 
the Board determined that no useful purpose would be served 
by submitting the case to the usual procedure of decision Iby 

287920—41-5 





64 RAILROAD RETIREMENT BOARD VS. LOUISE ,T. BATES 

the claims service, appeal to the appeals council, and then 
appeal to the Board. The Board therefore authorized and 
directed that a hearing be held before it for the presentation of 
argument upon the limited question whether the fact that the 
claimant was on the pension roll of an employer on March 1 
and July 1, 1937, and was in the compensated service of an 
employer on July 1, 1937, fixes her status as a life pensioner 
who cannot become eligible for an annuity; no question as to 
whether the claimant is otherwise eligible or of the amount of 
annuity to which she would be entitled if eligible is before the 
Board. Such a hearing was held before the Board on October 
21, 1938, and counsel for the claimant filed a brief in support of 
her position. 

Upon consideration of the argument presented at said hear¬ 
ing and the brief filed by counsel for claimant in support of her 
position, as well as the brief filed on behalf of Pharoah A. 
Phelps, A-22420, H-48445, the Board has found for the rea¬ 
sons set forth in the decision and opinion filed herewith that: 

(1) Louise J. Bates (R. R. B. No. A-106446, H-12146), was 
on March 1, 1937, and July 1, 1937, on the pension roll of an 
employer, within the meaning of Section 6 (a) of the Railroad 
Retirement Act of 1937. 

(2) The said Louise J. Bates was not eligible on July 1, 
1937, for an annuity under the Railroad Retirement Act of 

1935 or the Railroad Retirement Act of 1937. 

87 (3) The said Louise J. Bates is to be paid a pension 
under Section 6 of the Railroad Retirement Act of 1937 

(for the duration of her life. 

(4) The said Louise J. Bates is not entitled to be paid an 
annuity under the Railroad Retirement Act of 1935 or the 
Railroad Retirement Act of 1937 either in addition to the 
pension under Section 6 of the 1937 Act or in substitution 
therefor. 

88 Railroad Retirement Board Washington, D. C. 

DECISION AND OPINION OF THE BOARD IN THE MATTER OF LOUISE 
J. BATES. R. R. B. NO. A-106446. H-12146 

89 This proceeding involves the case of Louise J. Bates, 
R. R. B. No. A-106446, H-12146. Beginning Janu¬ 
ary 1, 1908, and continuing through December 31, 1933, Miss 
Bates was an employee in a law office of which the sal¬ 
aries and expenses were borne jointly by the Union Pacific 
Railroad Company and the Southern Pacific Railroad Com¬ 
pany, both of which companies have been employers covered 
by the Railroad Retirement Acts of 1935 and 1937. Effective 
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January 1, 1934, the Southern Pacific Company withdrew frbm 
participation in the joint office and granted Miss Bates a 
pension of $21.59 a month based on 26 years of service ahd 
on the proportion of her salary borne by that company. Frcjm 
January 1, 1934, the Union Pacific Railroad Company con¬ 
tinued to employ Miss Bates and to pay her entire salary, ahd 
she continued in the active compensated service of the com¬ 
pany through July 1, 1937. Prior to July 1, 1937, Miss Ba|es 
was certified to the Board by the Southern Pacific Company as 
having been on the pension roll of that company on and since 
March 1, 1937, and the Railroad Retirement Board certified 
payment of a pension to her under Section 6 of the Railrohd 
Retirement Act of 1937. such pension beginning July 1, 19&7, 
and being at the same rate as the pension theretofore paid ljer 
by the Southern Pacific Company ($21.59 per month). See 
H-12146. Effective August 1, 1938, the Union Pacific Rail¬ 
road Company discontinued the office at which Miss Bates 
was employed and terminated her employment. She has Ap¬ 
plied for an annuity under Section 2 of the 1937 Act, based bn 
all her service for both the Union Pacific Railroad Company 
and the Southern Pacific Company. (See A-106446.) In 
view of previous decisions and Section 40.05 of the Regulations 
then in effect (Vol. 3 Fed. Register, No. 122 p. 1493), t^ie 
Board determined that no useful purpose would be served by 
submitting the case to the usual procedure of decision jay 
the Claims Service, appeal to the Appeals Council, and then 
appeal to the Board. The Board therefore authorized apd\ 
directed that a hearing be held before it for the presentation 
of argument upon the limited question whether the fact th|at 
Miss Bates was on the pension roll of an employer on March 1 
and July 1, 1937, and was in the compensated service of jm 
employer on July 1, 1937, fixed her status as a life pensioner \ 
who cannot become eligible for an annuity; no question as ito \ 
whether Miss Bates is otherwise eligible or of the amount !of * 
annuity to which she would be entitled if eligible is before tbe 
Board. Such a hearing was held before the Board on October 
21, 1938, and counsel for Miss Bates filed a brief in support 
of her position. 

There is before the Appeals Council of the Board another 
case involving substantially the same issues as the Bates case, 
namely, the case of Pharaoh A. Phelps, A-22420, H-48445. 
From 1894 until January, 1920, Mr. Phelps was an employee 
of the Denver & Rio Grande Western Railroad Company, an 
employer covered by the Railroad Retirement Acts of 19$5 
and 1937. In 1920 Mr. Phelps was pensioned by the Denvjer 
and Rio Grande at the rate of $20.00 per month, and there- 


i 



66 RAILROAD RETIREMENT BOARD VS. LOUISE J. BATES 

after became an employee of the Salt Lake City Union Depot 
<fc Railroad Company. He continued in the active compen¬ 
sated service of that company to and including July 31, 1937, 
when he ceased such service and relinquished rights to 
90 return thereto. Prior to July 1, 1937, he was certified 
to the Board by the Denver & Rio Grande Western 
Railroad Company as having been on its pension roll on and 
since March 1, 1937, and the Board certified payment of a 
pension to him under Section 6 of the 1937 Act, such pension 
beginning July 1, 1937, and being at the same rate as the 
pension theretofore paid him by the Denver & Rio Grande 
(§20.00 per month). Mr. Phelps has applied for an annuity 
under Section 2 of the 1937 Act based on all his service for 
both the Denver & Rio Grande and the Salt Lake City Com¬ 
pany. The Claims Service ruled that he was not eligible for 
an annuity and he has appealed to the Appeals Council. No 
decision has been rendered by the Appeals Council; however, 
in view of the similarity of the case to that of Louise J. Bates, 
counsel for Mr. Phelps have filed a brief in this proceeding. 

The questions involved in this proceeding arise by reason 
of the following provisions of Section 6 of the Railroad Retire¬ 
ment Act of 1937: 

“Sec. 6. (a) Beginning July 1, 1937, each individual then on 
the pension or gratuity roll of an employer by reason of his 
employment, who was on such roll on March 1. 1937, shall 
be paid on July 1, 1937, and on the 1st day of each calen¬ 
dar month thereafter during his life, a pension at the same 
rate as the pension or gratuity granted to him by the em¬ 
ployer * * * 

“(b) No individual covered by this section who was on 
July 1, 1937, eligible for an annuity under this Act or the 
Railroad Retirement Act of 1935, based in whole or in part 
on service rendered prior to January 1, 1937, shall receive 
a pension payment under this section subsequent to the pay¬ 
ment due on October 1, 1937, or due on the 1st day of the 
month in which the application for an annuity of such indi¬ 
vidual has been awarded and certified by the Board, whichever 
of the two dates is earlier. The annuity claims of such in¬ 
dividuals who receive pension payments under this section 
shall be adjudicated in the same manner and with the same 
effect as if no pension payments had been made: Provided 
however. That no such individual shall be entitled to receive 
both a pension under this section and an annuity under this 
Act or the Railroad Retirement Act of 1935, and in the event 
pension payments have been made to any such individual 
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in any month in which such individual is entitled to an an¬ 
nuity under this Act or the Railroad Retirement Act of 1935, 
the difference between the amounts paid as pensions and the 
amounts due as annuities shall be adjusted in accordance wijth 
such rules and regulations as the Board may deem just afid 
reasonable.” 

It appears from the language of the above provisions that/ 
an individual who was eligible for an annuity on July 1, 1937 */ 
is not to receive a pension under Section 6 after the paymejnti 
due on O ctober 1, 1937, but that he may receive an annuity 
beginning as early as July 1, 1937. On the other hand, a penA 
sioner who was not eligible for an annuity on July 1,1 
91 1937 4 is^J*> receive a pension under Section 6 for. the 

rest of his life. The first question to be considered is 
whether Miss Bates, who was in the compensated service of 
an employer on July 1, 1937, was prevented thereby fr<im 
having been “eligible on that date for an annuity under the 
1935 Act or the 1937 Act. The relevant provisions of the 
1935 Act read as follows: 

“Sec. 3. The following-described employees, after retire¬ 
ment whether or not then in the service of a carrier, shall |be 
paid annuities: 

“(a) A person * * * w ho * * * shall be sixty- 

five years of age or over. 

“(b) A person * * * who shall be fifty years of age or 
over and who shall have completed a service period of thirty 
years * * *. 

“(c) A person who * * * shall have completed a serv¬ 
ice period of thirty years and who shall be * * * retired 
by the carrier on account of mental or physical disabil¬ 
ity. * * *” 

The applicable provisions of the 1937 Act read as follows:! 

“Sec. 2. (a) The following-described individuals, if they 
shall have been employees on or after the enactment dale, 
shall, subject to the conditions set forth in subsections (b), 
(c), and (d), be eligible for annuities after they shall have 
ceased to render compensated service to any person, whether 
or not an employer as defined in section 1 (a) (but with the 
right to engage in other employment to the extent not pro¬ 
hibited by subsection (d)): [Italics supplied.] 

“1. Individuals who * * * shall be sixty-five years |of 
age or over. 

“2. Individuals who * * * shall be sixty years of age 
or over and (a) either have completed thirty years of service 

4 Bused in whole or in part on service rendered prior to January 1 , 1937 . 
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or (b) have become totally and permanently disabled for, 
regular employment for hire, * * *. 

“3. Individuals, without regard to age, who * * * are 
totally and permanently disabled for regular employment for 
hire and shall have completed thirty years of service.” 

In the 1935 Act, the underscored words, “after retirement,” 5 
and in the 1937 Act, the underscored words “shall * * * 
be eligible for annuities after they shall have ceased to render 
compensated service,” imply very clearly that an individual 
cannot be eligible for an annuity until after he has ceased to 
render compensated service. Counsel do not question that 
cessation of compensated service is a prerequisite for eligibility 
under the 1935 Act. However, counsel for Mr. Phelps con¬ 
tend that in the 1937 Act, the words “after they shall have 
ceased to render compensated service” relate to the immedi¬ 
ately preceding word “annuities” rather than the the words 
“be eligible,” and therefore that an individual engaged 
92 in compensated service may be eligible for an annuity 
under the 1937 Act, although the annuity for which he 
is eligible is an “annuity after he shall have ceased to render 
compensated service,” that is, an annuity beginning after his 
cessation of compensated service. 

Counsel’s contention involves a strained and unnatural in¬ 
terpretation of the phrase “eligible for annuities after they 
shall have ceased to render compensated service.” Further¬ 
more, under counsel’s view, this phrase would operate merely 
as a limitation on the beginning date of an annuity, and thus 
interpreted, would cover exactly the same ground as that 
which is more clearly and explicitly covered by the following 
provision in Section 2 (c) of the 1937 Act: 

“(c) An annuity shall begin to accrue as of a date to be 
specified in a written application (to be made in such man¬ 
ner and form as may be prescribed by the Board and to be 
signed by the individual entitled thereto), but— 

“(1) not before the date following the last day of compen¬ 
sated service of the applicant. * * *” [Italics supplied.] 

In view of the clear and explicit provision of Section 2 (c) 
making cessation of compensated service a condition for the 
beginning of an annuity, it is impossible to accept counsel’s 
view and the words “after they shall have ceased to render 
compensated service” were included in the first paragraph of 
Section 2 for the purpose of covering exactly the same ground 
in a much less explicit and in an ambiguous manner. 


5 The term “retirement” is defined by Section 1 (b) as “the status of 
cessation of compensated service with the right to receive an annuity.” 
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Other considerations confirm the conclusion that cessation 
of compensated service is a condition to eligibility for an 
annuity. Thus, the “eligibility” which counsel contend an 
individual in compensated service can have would be merely 
an empty form, because Section 2 (c) unquestionably pre¬ 
vents any annuity from beginning to accrue until the d&te 
following the last day of compensated service, and no an¬ 
nuity, single life or joint and survivor, could be payable j to 
such an individual or on his account unless he ceased com¬ 
pensated service and lived at least until the following 
93 date. 0 In other words, such “eligibility” could not sejve 
any purpose except to bring an individual such as Miss 
Bates or Mr. Phelps within the scope of Section 6 (b). How¬ 
ever, it is obvious that “eligibility” is to be determined under 
Section 2 independently of Section 6 (b), since Section 6 (jb) 
relies upon Section 2 to establish the meaning of that term, j 

Comparison of the first part of Section 3 of the 1935 Act wjth 
the eligibility provisions of the 1937 Act also confirms the 
same conclusion. Section 3 of the 1935 Act contains the fol¬ 
lowing language: 

“The following-described employees, after retirement 7 
whether or not then in the service of a carrier, shall be p^id 
annuities: [italics supplied] * * 

Section 2 (a) of the 1937 Act contains the following lan¬ 
guage: 

“The following-described individuals, if they shall have bejen 
employees on or after the enactment date, shall, subject i to 
the conditions set forth in subsections (b), (c), and (d), be 
eligible for annuities after they shall have ceased to render 
compensated service to any person, whether or not an ejm- 
ployer as defined in section 1 (a) (but with the right to engage 
in other employment to the extent not prohibited by sub¬ 
section (d).” [Italics supplied.] 

It w’ill be observed that, in the 1935 Act. the language! is 
“the following-described employees, after retirement * * j * 
shall be paid annuities” and not “the following-described ehi- 
ployees * * * shall be paid annuities after retirement” 

so that, under that Act, there is no room whatever for a con¬ 
tention that cessation of service merely limits the kind of 

®A death benefit under Section of the 1937 Act might be payable upon 
the death of an individual in compensated service; however, the right! to 
be paid such a death benefit does not depend upon whether the deceased 
was eligible for an annuity, but merely upon whether he earned compen¬ 
sation, as defined in the Act, after December 31, 1936. 

7 See footnote on page 3. 
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annuity for which an individual is eligible. The only con¬ 
ceivable basis for arguing that the language of the 1937 Act 
expresses any different intention is the fact that, in the first 
sentence of Section 2 (a) of that Act, the words “after they 
shall have ceased to render compensated service” appear imme¬ 
diately after the word “annuities” instead of after the words 
“the following-described individuals.” However, the first 
sentence of Section 2 (a) of the 1937 Act contains a number 
of provisions which do not appear in the 1935 Act- It is ap¬ 
parent that the rearrangement of language in the 1937 Act 
is merely a by-product of the insertion of these new provi¬ 
sions, and is not indicative of any departure from the intention 
expressed so clearly in the 1935 Act, that cessation of com¬ 
pensated service is an eligibility requirement. 

Counsel for Mr. Phelps contend that confirmation of their 
proposed interpretation is found in the following provision of 
Section 2 (c): 

“An annuity shall begin to accrue as of a date to be speci¬ 
fied * * * by the individual entitled thereto, but * * * 
not before the date following the last day of compensated 
service of the applicant. * * *” 

94 Counsel’s argument on the basis of this provision is 
as follows: 

“Thus, as shown above, an individual presently entitled to 
an annuity may specify a date in futuro on which his annuity 
shall begin to accrue, said date so specified to follow the last 
day of compensated service.” 

Counsel’s contention is based on the assumption that the 
words “individual entitled thereto” mean “individual presently 
entitled thereto.” However, there is nothing in the above 
quoted provision to indicate that the words are used in that 
sense. The words “entitled thereto” are obviously used for 
the purpose of identifying the individual who is to specify the 
beginning date of the annuity, and that individual is the one 
who either is^or will be entitled to the annuity in question. 
Under counsels view, an individual filing an application before 
he is eligible could not then designate a beginning date because 
he would not be an “individual entitled” within the meaning 
of Section 2 (c). However, suppose, for example, that an indi¬ 
vidual, who wishes to have an annuity begin on his 65th birth¬ 
day, files an annuity application one or two months before his 
65th birthday in order to allow time for the adjudication of 
his claim. There is no reason whatever for supposing that such 
an individual may not designate a beginning date for the annu¬ 
ity for which he expects to be eligible upon attaining age 65. 
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Counsel for Mr. Phelps present a number of arguments! in 
support of the proposition that relinquishment of rights is pot 

an eligibility requirement, but only a condition for payment. 
The Board has consistently held under the 1935 Act, as well 
as the 1937 Act, that, although cessation of compensated serv¬ 
ice is an eligibility requirement, relinquishment of rights is 
only a condition for payment. This means that if an individ¬ 
ual had ceased compensated service prior to July 1, 1937, his 


retention of rights to return to service would not have pre¬ 
vented him from being eligible on July 1, 1937. However] if 
an individual, such as Miss Bates or Mr. Phelps, not only re¬ 
tained rights, but also rendered compensated service on a|nd 
after July 1, 1937, he was not eligible on that date for an an¬ 
nuity under the 1937 Act; and if his employer on July 1, 19,37, 
was a carrier, as defined in the 1935 Act, he was not eligible 
on that date for an annuity under the 1935 Act. 

Since Miss Bates was not eligible for an annuity on July] 1, 
1937, she is not within the scope of paragraph (b) of Section 
6, but is rather within the scope of paragraph (a) of that sec¬ 
tion and, in accordance with the express language of that 
section, is to be paid a pension during her life. The first con¬ 
tention made by counsel for Miss Bates is that, notwithstand¬ 
ing the grant in Section 6 (a) of a pension for life, she also lias 
a right to receive concurrently with such pension an annuity 
under Section 2. This is a startling proposition to assert, par¬ 
ticularly when it is considered that none of the Railroad Re¬ 
tirement Acts nor the Social Security Act has ever provided 
for the simultaneous payment of more than one monthly An¬ 
nuity or pension to the same individual. In support of their 
position, counsel for Miss Bates refer to the history of Section 
6, quoting in their brief the draft of Section 6 which was first 
introduced in the Senate and the House, reading as 
follows: 8 


“Pensions to Pernono Individuals on Pension or Gratuity R<llls 

of Employers 

“Sec. 6. (a) Beginning July 1,1937, each person individual then 
on the pension or gratuity roll of an employer by reason of his 
employment, who was on such roll on March 1, 1937, and was net? 
prior to duly d? 10 3 7, e li g i b le far an a nnuity under this sdet? based 
m who l e or in part on se r vi ce rendered prior to January d? 10 3 7, 
shall be paid on July 1, 1937, and on the first 1st day of each 

calendar month thereafter during his life in s u bstitution for 4he 
— 

"Words appearing in original draft but omitted in the Act are hatched 
out and words which did not appear in the original draft but were added 
in the Act are underscored. 
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pension e? gratuity from bio e mp lo yer ; a pension equal in amount 
ie at the same rate as the pension or gratuity granted to him by 
the employer without diminution by reason of a general reduction 
or readjustment made subsequent to December 31, 1930, and 
applicable to pensioners of the employer: Provided, however, 
That no person individual on the pension or gratuity roll of an 
employer not conducting the principal part of its business in the 
United States shall be paid a pension under this section unless, in 
the judgment of the Board, he was on March 1, 1937, carried on 
the pension or gratuity roll as a United States pensioner. 
person sbob be entitled -to receive b o t h a p e n sio n under -fcbis see- 
t-ien and an annuity u nder s ect i on 3 of tbis Act: ” 

Paragraph (b) of the Act did not appear in the original draft 
at all. Counsel call attention to the hatched-out words in the 
third, fourth, and fifth lines of the original draft (which ex¬ 
clude from the scope of the draft individuals who were eligible 
for annuities prior to July 1, 1937), and contend that the last 
sentence of the original draft (prohibiting the receipt of both 
a pension and an annuity) must have been intended to apply 
only to those individuals, since, as to individuals who were not 
eligible for annuities prior to July 1, 1937, there could not pos¬ 
sibly be any duplication of payment. Counsel then state that, 
inasmuch as the last sentence of the original draft applied only 
to individuals eligible prior to July 1, 1937, and the proviso in 
paragraph (b) of the Act (prohibiting the payment of both 
pension and annuity) applies to the same class of individuals, 
“a transfer of the negative provision from paragraph (a) to 
paragraph (b) was natural and logical.” and that “In making 
the transfer the use of the word ‘such/ referring to the limited 
class which is the sole subject matter of paragraph (b), makes 
the negative provision against receiving both a pension and an 
annuity expressly refer to this limited class, although, as we 
have said, by implication and necessity the application of the 
negative provision was so limited in the original draft of the 
section.” (Brief, page 8.) 

It is apparent that counsel regard the proviso in paragraph 
(b) of the Act as a successor to, or substitute for, the last 
96 sentence of the original draft, and this view forms the 
basis for counsel’s contention that, since the language of 
the last sentence in the original draft was broad enough to in¬ 
clude individuals who, although not eligible prior to July 1, 
1937, became eligible thereafter, while the language of the 
proviso in paragraph (b) (by reason of the word “such”) is not 
broad enough to include such individuals, there is no language 
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in Section 6 of the Act prohibiting the simultaneous payme 
of both pensions and annuities to individuals who become eligi¬ 
ble for annuities on or after July 1, 1937. This basis for coun¬ 
sel's contention is, however, erroneous. It will be noted thjat 
the hatched-out words at the beginning of the original draft 
would have prevented the payment of a pension to any indi¬ 
vidual who was eligible for an annuity prior to July 1, 1937, bo 
that such an individual could not in any event have received 
both a pension and an annuity. Consequently, the last sen¬ 
tence of the original draft, prohibiting the payment of both 
pension and annuity, could not have had any practical applica¬ 
tion to this class of individuals, and could only have had practi¬ 
cal application to those individuals who were to be paid pen¬ 
sions for life. On the other hand the proviso in paragraph (b) 
of the Act prohibits duplication of payment only as to those 
individuals who were eligible for annuities on July 1, 1937, ahd 
who are to be paid annuities for life. Thus, the two provisions 
cover totally different groups of individuals. 0 

As a matter of fact, the need for the proviso in paragraph (b) 
is one which did not exist under the original draft, but which 
was first brought into existence by the first two sentences |of 
paragraph (b). Paragraph (b) begins with the following 
language. 

“No individual covered by this section who was on Julyil, 
1937. eligible for an annuity under this Act or the Railroad Rje- 
tirement Act of 1935, based in whole or in part on service 
rendered prior to January 1, 1937, shall receive a pension pay¬ 
ment under this section subsequent to the payment due qn 
October 1, 1937, or due on the 1st day of the month in which 
the application for an annuity of such individual has be^n 
awarded and certified by the Board, whichever of the two dates 
is earlier. The annuity claims of such individuals who receive 
pension payments under this section shall be adjudicated in 
the same manner and with the same effect as if no pension pay¬ 
ments had been made: * * *” [Italics supplied.] 

The first sentence expressly provides that an individual, w|io 
was eligible for an annuity on July 1, 1937. is to receive a pen¬ 
sion payment on the first day of July, the first day of Augubt, 
the first day of September and the first day of October, 
97 1937. After providing so clearly for pension payments 

to individuals who were also eligible for annuities, jit 
______________ 

"Except to the extent that the language of the original draft (“prior;to 
July 1, 1037") would have included as a pensioner under Section 6 an indi¬ 
vidual who first became eligible for an annuity on July 1, 1937. while tjhe 
language of the Act ("on July 1, 1937”) excludes such an individual .fr<j>m 
paragraph (a) of Section 6 and expressly allows him to be paid an annuity. 
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was apparently feared that interpreters of the Act might be¬ 
lieve that this provision for pensions might deprive such indi¬ 
viduals of eligibility for annuities during those four months. 
Therefore, in order to remove any doubt as to this point, it was 
provided in the very next sentence that “the annuity claims of 
such individuals * * * shall be adjudicated in the same 

manner and with the same effect as if no pension payments 
had been made/’ This, however, brought about a situation 
w’hereby individuals covered by paragraph (b) apparently 
were to receive both pensions and annuities with respect to the 
months of July to October, inclusive, a situation wffiich could 
never come about in the case of individuals who were not 
eligible for annuities on July 1, 1937. In order to meet this 
situation, the proviso was included as the very next provision, 
stating that no such individual shall be paid both a pension and 
an annuity. 

Thus, it is clear that the proviso in paragraph (b) was en¬ 
acted for reasons peculiar to paragraph (b). Why, then, was 
the last sentence of the original draft deleted therefrom? 
Counsel for Miss Bates suggest that this “may well have been 
due to the thought on the part of its draftsmen and members 
of the House Committee that such situations would be too 
few in number to justify special provisions in the Act and 
the possibility of any added burden to the government through 
a partial duplication of the pension and annuity would be 
negligible or could be avoided in some fair manner in the 
administration of the Act.” (Oral argument, pp. lb-17.) 
However, the various considerations set forth below show 
beyond doubt that the omission of any general provision pro¬ 
hibiting the simultaneous payment of both pensions and an¬ 
nuities was for the very simple reason that, in the absence of 
any special situation such as that brought about by the first 
two sentences of paragraph (b), no such provision was consid¬ 
ered necessary. In other words, the intention that there shall 
not be duplicate payment of pensions and annuities in the 
ordinary case was regarded as too obvious for express state¬ 
ment. Indeed, counsel for Miss Bates nowhere contend that 
Congress actually intended any individual to be paid both a 
pension and an annuity, but rather rest on the ground that 
Congress has made a slip in failing to include sufficient lan¬ 
guage to prevent such an undesirable result, and that “for 
the Board to supply such a limitation * * * would amount 
to legislation by the administrative department.” (Oral Argu¬ 
ment, p. 16.) Counsel's position is summarized in the fol¬ 
lowing statement made in oral argument (p. 23): “I think 
they have got you in a fix, the House Committee has, by taking 
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that negative provision out of paragraph (a), putting it where 
it had a general application, and transferring it into para¬ 
graph (b) where it has only a limited application.” 

In this connection, the case of Irving Trust Company jv. 
Maryland Casualty Company, 83 F. (2d) 168, C. C. A., 2d 
Cir. (1936), is squarely applicable. In that case, a bill \n 
equity was filed under Section 114 of the Stock Corporation 
Law of New York (consol. Laws N. Y. c. 59) to avoid a tranis- 
fer of property made by a Delaware corporation with intent to 
prefer certain creditors, at a time when the corporation w^s 
allegedly insolvent or in imminent danger of insolvency. Sec¬ 
tion 114 did not contain any provision referring in so 
98 many words to the invalidation of preferential transfers; 

it merely provided for liability of officers, directors, aiid 
stockholders. The history of the legislation showed that the 
intention of Section 114 was to invalidate illegal transfers &s 
well as penalize officers, directors, and stockholders by reason 
of such transfers; however, the court was confronted with the 
contention that Section 114 lacked sufficient language to in¬ 
validate such transfers. Judge Learned Hand, on behalf of the 
Court, met this situation as follows (pp. 170,171): 

“We do not find ourselves so closely bound by the words. 
The last of the four liabilities imposed upon officers of for¬ 
eign companies (the only one now before us) is described in 
the phrase, ‘illegal transfers of the * * * property of 
such corporation when it is insolvent or its insolvency Is 
threatened.’ If it w T as the purpose merely to identify the kiqd 
of transfer intended without characterizing it as itself ‘illegal,’ 
the adjective was unnecessary.; the suffix would have been 
enough alone; it contained all the elements which made trans¬ 
fers by domestic companies ‘illegal’ except preferential intenjt. 
It would not be reasonable to read the word, ‘illegal,’ as in¬ 
serted to supply that omission, for the officers were made liable 
in any event only ‘in the same manner and to the same extent’ 
as officers of domestic companies, and to hold them liable 
regardless of their intent would not be to hold them ‘in thje 
same manner.’ One may, of course, dismiss the whole matter 
by saying that the adjective was added merely out of abun¬ 
dant caution, and ought to be treated as redundant; but the\i 
will not do when we are looking to see whether the pervasive 
and dominant purpose of the whole section has been defeated 
by verbal ineptness. We are then justified in insisting lit¬ 
erally upon the words used, and if we find that some are redun¬ 
dant unless they embody that purpose, we ought to say that 
they do embody it. We have no doubt, therefore, that ‘illegal’ 
does more than merely identify the transfer on which an offi- 
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cer’s liability depends. Ex proprio vigore it declares such 
transfers to be themselves ‘illegal/ ” [Italics supplied.] 
Likewise. Section 6 of the Railroad Retirement Act of 1937 
contains language which clearly and unambiguously 
99 shows that no individual is to be paid both a pension 
and an annuity. It will be recalled that the first two 
sentences of paragraph (b) of Section 6 read as follows: 

“(b) No individual covered by this section who was on July 
1, 1937, eligible for an annuity under this Act or the Railroad 
Retirement Act of 1935, based in whole or in part on service 
rendered prior to January 1, 1937, shall receive a pension pay¬ 
ment under this section subsequent to the payment due on 
October 1, 1937, or due on the first day of the month in which 
the application for an annuity of such individual has been 
awarded and certified by the Board, whichever of the tw*o dates 
is earlier. The annuity claims of such individuals who receive 
pension payments under this section shall be adjudicated in 
the same manner and with the same effect as if no pension 
payments had been made * * [Italics supplied.] 

It is a maxim of statutory interpretation that inclusio unius 
est exclusio alterius. The second sentence of paragraph (b) 
(which is underscored), provides expressly for the adjudica¬ 
tion of the annuity claims of only certain pensioners (those 
eligible for annuities on July 1, 1937) in the same manner and 
w’ith the same effect as if no pension payments had been made, 
and makes no reference to the annuity claims of other pen¬ 
sioners (those not eligible for annuities on July 1, 1937). In 
accordance with the above maxim, this means that, although 
the pensioners who were eligible for annuities on July 1, 1937, 
are to have their annuity claims adjudicated in the manner 
indicated, no other pensioners are to have their annuity claims 
so adjudicated. If it had been the intention of paragraph (a) 
that any pensioner could receive an annuity as well as a pen¬ 
sion, the second sentence in paragraph (b) which is under¬ 
scored would have been unnecessary, because the only pur¬ 
pose of this sentence is to provide that the annuities of cer¬ 
tain pensioners (those who were eligible for annuities on July 
1, 1937) shall not be affected by the fact that they may receive 
pension payments for several months during which they were 
also eligible for annuities; and since these pensioners are in¬ 
cluded in the pensioners covered by paragraph (a), it would 
necessarily have followed from paragraph (a), without any ex¬ 
press provision, that they could receive both pensions and an¬ 
nuities and, therefore, that their annuities could not be affected 
by their receipt of pension payments in months during which 
they were eligible for annuities. 
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In other words, if it had been intended in paragraph (a) 
that all pensioners could receive both pensions and annuities, 
the second sentence of paragraph (b), which is merely an ap¬ 
plication of the same thought to a limited group of pensioned 
included in those covered by paragraph (a), would have been 
superfluous. The only reasonable inference which can be 
drawn from the fact that this sentence has been included in 
paragraph (b) is that no person was intended to receive both 
a pension and an annuity at the same time, except as expressly 
provided otherwise in the second sentence of paragraph 
(b). 

100 In oral argument (p. 26) counsel’s attention w$s 
specifically called to the fact that if annuities arjd 
pensions could both be paid to the same individual, the secopd 
sentence of paragraph (b) would be superfluous. Counsel 
conceded that this would be so, and offered no explanation for 
its inclusion in paragraph (b). 

Another instance in which statutory intention is effectively 
revealed even though there is no express provision covering 
the point in question is found in Section 2 of the J937 Ac|t, 
itself. As previously noted, that section provides, in part, i s 
follows: 

“Sec. 2 (a) The following-described individuals * * * 

shall * * * be eligible for annuities * * *. 

‘T. Individuals who on or after the enactment date sha|Ll 
be sixty-five years of age or over. 

“2. Individuals who on or after the enactment date shajll 
be sixty years of age or over and (a) either have completed 
thirty years of service or (b) have become totally and per¬ 
manently disabled for regular employment for hire, but the 
annuity of such individuals shall be reduced one one-huii- 
dred-and-eightieth for each calendar month that they arb 
under age sixty-five when the annuity begins to accrue. 

“3. Individuals, without regard to age, who on or after t-h|e 
enactment date are totally and permanently disabled for reg¬ 
ular employment for hire and shall have completed thirty yeai^s 
of service.” 

Suppose, for example, that an individual aged 65, who hajs 
completed 30 or more years of service and is totally and 
permanently disabled for regular employment for hire, claims 
an annuity under Section 2 (a) 1 and also another annuity 
under Section 2 (a) 3. It could hardly be contended that 
such an individual is entitled to be paid two annuities. Yet 
there is no provision anywhere in the Act stating in so many 
words that an individual is not to be paid two or more 
annuities. 
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Still a further consideration precluding any interpretation 
under which an individual who was not eligible for an an¬ 
nuity on July 1, 1937, could receive both a pension and an 
annuity is that this would lead to a highly unreasonable dis¬ 
tinction between individuals who were not eligible on July 
1. 1937, and individuals who were eligible on that date. Under 
such an interpretation, a pensioner who was eligible for an 
annuity on July 1, 1937, could receive only an annuity for the 
rest of his life, while a pensioner who did not become eligible 
until July 2, 1937, could receive both a pension and an annuity 
for the rest of his life. Congress went to great pains in para¬ 
graph (b) to prevent any duplication of payment with respect 
to the months of July to October 1937, inclusive, in the case 
of individuals who were eligible for annuities on July 1, 1937, 
and included specific provisions with respect to adjustments 
that were to be made by reason of any duplication as to 
101 those few months. Is it conceivable that Congress, 
which went to such lengths to prevent duplication for 
so brief a period, should deliberately and intentionally have 
permitted an individual to receive for the balance of his life 
both a pension and an annuity, simply by reason of the 
fortuitous circumstance that he happened to become eligible 
for an annuity on July 2, 1937, instead of July 1, 1937? It is 
impossible to conceive of any reason for such a distinction and, 
indeed, none has been suggested. 

That Counsel’s proposed interpretation, which would bring 
about such an unreasonable distinction, is to be avoided, is 
shown by the case of Fleischman Construction Co. et al. v. 
United States to the Use of Forsberg et al., 270 U. S. 349 
(1926). In that case, a declaration was filed under the Mate¬ 
rialmen’s Act of 1894 (28 Stat. 278. 280, as amended by the 
Act of 1905, 778), which provided that (1) materialmen, etc., 
might intervene in any action instituted by the United States 
on the bond, (2) if no suit be brought by the United States 
“within six months from the completion and final settlement” 
of the contract, any such person might sue in the name of the 
United States “within one year after the performance and 
final settlement” of the contract, and (3) where suit “is so 
instituted by a creditor or by creditors, only one action shall 
be brought; and any creditor may file his claim in such action 
and be made party thereto within one year from the comple¬ 
tion of the work under said contract, and not later.” The dec¬ 
laration was filed by a materialman in the name of the United 
States, alleging in effect that the filing date was more than six 
months, and less than one year, after completion and final set¬ 
tlement of the contract. The defendants demurred in part on 
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the . ground that the declaration did not allege the date j on 
which the work was completed, urging that, while the Act 
permits an original suit to be brought “within one year alter 
the performance and final settlement” of the contract, other 
creditors could not intervene except “within one year from the 
completion of the vrork under said contract and not lat^r.” 
To this, the Court’s opinion contains the following reply 
360-362): , 

“The strict letter of an act must, however, yield to its evi¬ 
dent spirit -and purpose, when this is necessary to give effect 
to the intent of Congress. Holy Trinity Church v. United 
States, 143 U. S. 457, 459; Ozawa v. United States, 260 U.j S. 
178. 194. And unjust or absurd consequences are, if possible, 
to be avoided. Lau Ow Bew v. United States, 144 U. S. 47, 59; 
Hawaii v. Mankichi, 190 U. S. 197, 213. 

“By the terms of the Act no creditor can institute a suit 
until after six months from the completion and final settle¬ 
ment of the contract, within which period the United States 
alone has the right to commence an action. Texas Cement Co. 
v. McCord, supra, 163; Miller v. Bonding Co., 257 U. S. 304, 
307. And if a suit is then instituted by a creditor or creditors, 
‘only one action shall be brought,’ and all shall file their claijns 
in that suit. If, therefore, the provision limiting the right of 
other creditors to file their claims to twelve months after 
102 the completion of the work, is to be taken literally, tjhe 
result would be that where, for any reason, the fiijial 
settlement of the contract between the United States and the 
contractor is delayed until more than six months after ^he 
completion of the work, as may frequently happen, the only 
creditors who could recover on the contractor’s bond would be 
those who should succeed in first commencing a suit after the 
expiration of the six months from the final settlement, siiice 
more than a year having then elapsed after the completion of 
the work, other creditors would be debarred from any recovery 
whatever, either in the suit thus brought or in any independent 
action. In such case the bond would be appropriated solely 
to the payment of the debts due the creditors who instituted 
the suit; and to the extent of any surplus the contractor apd 
his surety would be entirely released from liability. 

“It is clear, considering the entire provisions of the Act, that 
such an anomalous and unreasonable result was not intended, 
frustrating the plain purpose that the bond should inure to the 
benefit of all creditors and that all should share pro rata in tjie 
recovery. And to give effect to the manifest intention of Con¬ 
gress it must be held that the phrase ‘within one year from the 

2S7929—41-G 
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completion of the work’ was used in reference to the filing of 
intervening claims in the same sense as the phrase ‘within one 
year after the performance and final settlement of the con¬ 
tract’ in reference to the commencement of the original suit; 
that is to say, not only that the original suit may be com¬ 
menced within one year after the performance and final settle¬ 
ment of the contract but that other creditors may file their 
claims in such suit within the same period of time.” 

Applying the principle of the Forsberg case to the problem 
here under consideration, it is clear that Congress could not 
have intended to draw a distinction whereby pensioners eligi¬ 
ble for annuities on July 1, 1937, could be paid only annuities, 
while those becoming eligible for annuities on July 2, 1937, or 
thereafter could be paid both pensions and annuities. It may, 
however, be contended that an equally unreasonable distinc¬ 
tion will be drawn if it be held that pensioners eligible for 
annuities on July 1, 1937, may be paid annuities, while those 
becoming eligible a day or so later cannot be paid annuities. 
However, it should not be overlooked that pensioners who were 
not eligible for annuities on July 1, 1937, will, in any event, be 
paid pensions for life, so that all pensioners, whether or not 
eligible for annuities on July 1, 1937, will be paid either a 
pension or an annuity. Such a result is obviously not unrea¬ 
sonable, as would be the payment of both pensions and annui¬ 
ties to pensioners becoming eligible after July 1, 1937, and only 
annuities to those who were eligible on July 1, 1937. 

103 Another contention of counsel for Miss Bates is that 

L a pensioner becoming eligible after July 1, 1937, may be 
anted, if not both a pension and an annuity, an annuity in 
lieu of a pension. This contention is stated in two alternative 
forms: (1) that such a pensioner is eligible for either a pen¬ 
sion or an annuity and therefore may make an election as to 
which he is to be paid, or (2) that the Board may make the 
I award of an annuity conditional upon the pensioner furnish¬ 
ing the Board with a waiver of his rights to a pension. 

Section 6 (a) contains the following language: 

“* * * each individual * * * shall be paid on July 
1, 1937, and on the first day of each calendar month there¬ 
after during his life a pension * * [Italics supplied.] 

The above language indicates that individuals within the 
scope of paragraph (a) are to be paid pensions for life, and 
therefore that such pensions are not to be exchanged for any 
other benefits under the Act. However, Counsel may con¬ 
tend that such an interpretation is an unreasonable one inas¬ 
much as it draws a distinction between individuals eligible for 
annuities on July 1, 1937, and those becoming eligible there- 
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after. It is important to note that the basis of the Supreme 
Court’s decision in the Forsberg case was not merely that [the 
rejected interpretation would have resulted in some distinc¬ 
tion or discrimination, but that it would have resulted in a dis¬ 
tinction or discrimination which, in view of the history and 
purpose of the statutory provision involved, would be highly 
unreasonable. Therefore, it is necessary to look to thepis- 
tory and purpose of Section 6 with a view to determining the 
reasonableness or unreasonableness of an interpretation to j the 
effect that pensioners who were not eligible for annuities on 
July 1,1937, may never thereafter become qualified therefor. 

From the very first of the Railroad Retirement Acts, indi¬ 
viduals who were on the pension or gratuity rolls of carrier^ or 
employers were considered and treated as a separate class gen¬ 
erally not within the scope of the benefit provision of the 
Railroad Retirement Acts. Thus, in the Railroad Retirement 
Act enacted in 1934 no automatically operative provisions Were 
included to extend the benefits of that Act to persons who tyere 
on the private pension or gratuity rolls of carriers subjecjt to 
that Act, but the Board was authorized to make arrangements 
for bringing them under the Act. So, in the Railroad Retire¬ 
ment Act of 1935, no provisions were included for the payment 
of annuities or pensions to such persons, but there was a pr°“ 
vision in Section 7 which required the Board to make a spejcial 
report to the President of the United States, making specific 
recommendations with regard to the desirability and practi¬ 
cability of substituting provisions for benefits under the Ptail- 
road Retirement Act for the voluntary pensions which these 
persons were receiving from carriers subject to that Act, so as 
to relieve such carriers from their obligations for age retire¬ 
ment benefits under their existing pension systems, and to 
transfer such obligations to the retirement system under!the 
Railroad Retirement Act. Section 6 of the 1937 Act, which is 
the first provision to extend any benefits to individuals on j the 
private pension or gratuity rolls of carriers, was enacted only 
after extended negotiations between representative^ of 
104 the railroads and representatives of their employees, 
which negotiations finally culminated in an agreement 
on the basis of which the 1937 Act was drafted (see pp. 10(—15 
of House Hearings on H. R. 6956, and pp. 9-11 of Serjiate 
Hearings on S. 2395). Therefore, it is clear that persons Who 
were receiving benefits under private pension or gratuity sys¬ 
tems were, throughout the whole history of railroad retirenient 
legislation, considered as a separate class of persons, which 
class generally would not be within the scope of the Railroad 
Retirement Acts. 
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The history of Section 6 shows even more specifically that 
pensioners who were not eligible for annuities on July 1, 1937. 
I are to be paid pensions for life, and are never to be paid annu¬ 
ities. In discussing the history of Section 6. Counsel stated 
(Brief, p. 6) that the hatched-out language in lines 3, 4, and 5 
of the original draft 10 were deleted, and paragraph (b) was 
added, because hearings on the bill had extended late into the 
month of June 1937, and “as it w^as then apparent that the bill 
could not be passed until a few days before the end of June, 
this class of persons [i. e., those who were eligible for annuities 
on July 1, 1937] would need a reasonable period after July 1 
in which to prepare annuity applications and the Board would 
likewise need time to pass upon the applications.” To the 
same effect. Counsel quote on page 8 of their brief the follow¬ 
ing excerpt from page 7 of the report of the House Committee 
on H. R. 7519 (the bill which became the 1937 Act): 

“Persons on the carrier pension rolls, who, on July 1. 1937, 
were eligible for annuities based in whole or in part on service 
rendered prior to January 1, 1937, shall from and after July 1, 
1937, be paid an annuity under the Retirement Act and shall 
not be carried as pensioners transferred from the carrier pen¬ 
sion rolls. In order, however, to avoid delay and confusion in 
qualifying such persons under the Retirement Act, provision is 
made to continue them as pensioners, transferred from the 
carriers pension rolls until October 1,1937, or to the date, prior 
to that time, on which they shall have qualified under the 
Retirement Act.” [Italics supplied.] 

105 The draftsman of Section 6, the House Committee, 
and Counsel for Miss Bates, all accepted without ques¬ 
tion the proposition that paragraph (b) was necessary simply 
because the hearings had extended until late in June 1937 
and the employers were expected to cease paying private pen¬ 
sions prior to July 1, 1937. Yet it is entirely obvious upon 
reflection that, if Counsel’s view were correct, that is, if a pen¬ 
sion could be changed to an annuity at any time, then the 
prolongation of the hearings would not have necessitated the 
inclusion of paragraph (b). The purpose of paragraph (b) 
was to secure continuity of monthly payments, without delay 
or confusion, to individuals eligible for annuities on July 1, 
1937. However, under Counsel’s view that a pension may be 
changed to an annuity at any time, this could have been 
provided for simply by deleting the hatched-out words in lines 


10 Quoted on page 7 above, and reading as follows: “and was not. prior to 
July 1, 1937, eligible for an annuity under this Act, based in whole or in 
part on service rendered prior to January 1, 1937.” 
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3, 4, and 5. (See footnote at bottom of page 16.) The result 
would have been that individuals eligible on July 1, 1937,; for 
annuities as well as pensions would have been paid pensions 
beginning July 1, 1937, would have filed annuity applications 
at their leisure, and the Board would have adjudicated thjose 
claims at its leisure simply transferring the pensioners fifom 
pension to annuity at such time as the annuity claims w ; ere 
ready for certification. Instead of this, the draftsman adfied 
an entire new paragraph—paragraph (b) compelling pension¬ 
ers who were also eligible for annuities on July 1, 1937, to [file 
their applications immediately after July 1, 1937, and im¬ 
posing upon the Board the administrative burden of adjudi¬ 
cating those claims as soon as possible after July 1, 1937. 
Therefore, paragraph (b) must be regarded as indicating a 
policy to draw a line between pensioners on the one hand, $nd 
annuitants on the other hand, as closely to July 1, 1937, as it 
was humanly possible to do. 

Counsel for Miss Bates, apparently mindful of the above 
implication of paragraph (b), state (Brief, pp. 11, 12) that 
November 1, 1937, “did not mark any deadline after which 
the Board could make no transfers from pension rolls to an¬ 
nuity rolls” because paragraph (b) “merely cuts off pension 
payments to pensioners * * * after October 1, 1937,” and 
“there is nothing which, as a matter of law, would prohibit 
such pensioner from applying for an annuity at any time sub¬ 
sequent to November 1, 1937.” However, it cannot correctly 
be said that paragraph (b) permits “transfers from pension 
rolls to annuity rolls” to be made after November 1, 19j37, 
merely because it does not, in so many words, require annuity 
applications to be filed by any particular date. A “transfer” 
from pension to annuity involves both a termination ofj a 
pension and the beginning of an annuity, and not merely fhe 
beginning of an annuity. Since paragraph (b) causes fhe 
pensions of individuals within its scope to terminate before 
November 1, 1937, any annuity granted thereafter to such an 
individual would be merely the grant of an annuity and woijild 
not be a “transfer” from pension roll to annuity roll. Fur¬ 
thermore, although paragraph (b) does not, in terms, require 
annuity applications to be filed by any particular date, itj is 
nonetheless obvious that the natural tendency of that para¬ 
graph is to cause a definite line to be drawn between 
106 pensioners and annuitants by November 1, 1937. A$ a 
matter of fact, Counsel admit this on page 7 of thpir 
brief, where the following appears: 

i 
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“Paragraph (b), in its first sentence, refers to individuals 
on private pension rolls who were on July 1, 1937. eligible 
for an annuity under the Act of 1935 or under the amended 
Act, and terminates their pension payments, assumed by para¬ 
graph (a), w*ith those due October 1, so forcing them to file 
annuity applications at once.” [Italics supplied.] 

Thus it appears that a distinction, as to eligibility for an¬ 
nuities, between pensioners who were, and pensioners who 
were not. eligible for annuities on July 1, 1937, was deliberately 
intended by the draftsmen of Section 6. Under the 1937 Act, 
individuals who were on the employer pension rolls on March 
1 and July 1, 1937, were to be divided, once and for all, into 
two groups: one to receive annuities and the other to receive 
pensions. The deadline for completing this division need not 
have been July 1, 1937; it might have been August 1, 1937, 
or February 1, 1938, or any other date. However, the signifi¬ 
cant facts are that (a) some deadline unquestionably was 
intended, and (b) July 1, 1937, was selected as the final date. 

As a matter of fact, an interpretation permitting pensioners 
who were not eligible for annuities on July 1. 1937. to qualify 
thereafter for annuities would result in another distinction 
which would be so unreasonable as to bring the case within 
the scope of the Forsberg decision, cited supra. Under such 
an interpretation, the transfer of pensioners eligible on July 
1, 1937, would have to have been completed by October 31, 
1937, while the transfer of those becoming eligible after July 
1, 1937, would be permitted to take place at any time after 
October 31. 1937. There is no conceivable reason or purpose 
that Congress could have had for setting a deadline as to the 
pensioners who were eligible on July 1, 1937, and not setting 
any limitation as to those who were not eligible on that date. 

As previously stated the following language of Section 6 
confirms the view that pensioners who were not eligible for 
annuities on July 1, 1937, may not thereafter be paid annui¬ 
ties: 

“ * * * each individual * * * shall be paid on July 1, 

1937, and on the first day of each calendar month thereafter 
during his life a pension * * [Italics supplied.] 

The grant, by the above provision, of a pension for life is 
an indication that any individual granted such a pension is 
not to receive any other payments under the Act with respect 
to the same life. Counsel for Miss Bates attempt to overcome 
the effect of this grant by stating (oral argument, p. 19) 
“That requirement that the pension assumed shall be paid 
during the life of the pensioner is merely an expression of 
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the Government’s obligation and is for the benefit of | the 
beneficiaries, the pensioners. It may certainly be released or 
waived by the beneficiary, like any other obligation.” 
107 However, Counsel seem to misconceive the naturb of 
the question at issue. The question is not whether a 
pensioner may refuse to accept pension payments, but whether, 
in the event he does refuse, there is any authority to pay ihim 
an annuity; and as to the latter question, the extent land 
duration of the grant previously given by Congress is highly 
significant. In Counsel’s own words, the provision “that the 
pension assumed shall be paid during the life of the pen¬ 
sioner”—“is an expression of the Government’s obligation”; 
and when the Government has assumed as to a particular 
individual one type of obligation for the duration of his j life, 
it is unreasonable to suppose that the same individual can, by 
his own election, impose upon the Government a different (type 
of obligation for the duration of the same life. 

The full significance of a grant for the duration of an 
individual’s life emerges even more clearly when attention 
is directed to other portions of the Act. Section 2 (a) 2j (a) 
of the Act provides for eligibility for a reduced annuity tp an 
individual who is between age 60 and 65 and has completed 
30 or more years of service, while Section 2 (a) 1 provides 
for eligibility for an annuity without reduction to an individ¬ 
ual who is age 65 or over. Suppose that an individual who 
was granted a reduced annuity under Section 2 (a) 2j (a) 
attains age 65; is he thereupon entitled to change frorp his 
reduced annuity to an annuity without reduction under 'Sec¬ 
tion 2 (a) 1? There is no provision in the Act stating, in so 
many words, that this cannot be done. However, an aniiuity 
(except when otherwise expressly provided) is payable for 
life; and the grant of one annuity for life (under Section 2 (a) 
2 (a)) definitely forecloses any possibility of granting a dif¬ 
ferent annuity for life to the same individual. This prin¬ 
ciple is shown also by the following statement at the hearings 
before the House Committee on the bill which becamcj the 
1937 Act (H. R. 6956), which statement was made by George 
M. Harrison, President of the Brotherhood of Railway Clerks, 
speaking on behalf of the 21 standard railway labor organiza¬ 
tions (Hearing, p. 44): 

“Mr. Harrison. Now, section 2, subparagraph 2. provides 
that persons covered by the legislation may retire at the age 
of 60, if they have completed 30 years of service; or they jmay 
retire at the age of 60, if they are totally and permanently 
disabled for regular employment, regardless of the amount of 
service such disabled employee may have accrued when he 
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attained the age of 60. but in that event they are subject to 
a deduction in the amount of the annuity which would be 
paid at the age of 60 of one-fifteenth for each year they are 
less than 65 years of age. [Italics supplied.] 

“Now, the one-fifteenth is substantially the actuarial equiv¬ 
alent of the full pension at the age 65; it runs a little more 
than one-fifteenth of the amount used by the actuaries of the 
Retirement Board, but one-fifteenth was the unit used in the 
present legislation for somewhat similar purposes so we retain 
the same unit of one-fifteenth.” [Italics supplied.] 

108 In other words, the reduction in the monthly amount 
of a reduced annuity beginning before age 65, when 
multiplied by all the months of the annuitant’s expectable life 
both before and after age 65, is intended to compensate for 
the annuities paid him prior to age 65. This intention would 
obviously be defeated if a recipient of a reduced annuity could 
change to an annuity without reduction upon attainment of 
age 65. 

On the other hand, when an annuity or pension is granted 
for less than life provision is expressly made for the grant of 
another pension or annuity after the expiration of the first. 
Thus, disability annuities under Section 2 (a) 2 (b) or Section 
2 (a) 3 are subject to cessation if, prior to attainment of age 
65, the annuitant recovers from his disability or fails to meet 
the Boards requirements as to proof of continuance of his 
disability. Section 2 (a) 3 provides expressly that, in such 
case, the annuity shall cease, “but without prejudice to his 
[the annuitant's] rights under subdivision 1 or 2 (a) of this 
subsection.” This shows conclusively that when an annuity 
is granted for life and when there is no express provision for 
a change to a different type of annuity, no change in the type 
of annuity is possible. The same is true of pensions under 
Section 6. In paragraph (b) of that section, the first sentence 
makes the pension, to individuals who were eligible for an¬ 
nuities on July 1,1937, payable not for life but for a maximum 
of four months. As a result, the second sentence provides 
expressly that such individuals may be paid annuities. The 
inference is inevitable that there may be no change from 
pensions to annuities in the case of those individuals whose 
pensions are payable for life and as to whom there is no ex¬ 
press provision for the payment of annuities. 

Further evidence of the fact that individuals granted pen¬ 
sions for life are not intended ever to have their pensions 
changed to annuities is found in the absence of provisions cov¬ 
ering various questions that would be bound to arise if such 
changes were to take place. For example, if a change from 
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pension to annuity is to be made, when shall the pension 
cease—on the date the individual becomes eligible for an an¬ 
nuity? On the date the annuity begins to accrue? On the 
date the first annuity becomes payable? In the case of in¬ 
dividuals within the scope of paragraph (b), who are intends! 
to have their pensions changed to annuities, paragraph (t) 
contains express provisions on this point and makes it cldar 
that the Board shall adopt rules and regulations to effect the 
transfer without duplication of payment. In the case of dis¬ 
ability annuities, it is specifically provided (Section 2 (a) &) 
that ‘‘if the individual fails to comply with the requiremer(ts 
prescribed by the Board as to proof of the disability or the 
continuance of the disability until age sixty-five,” his right to a 
disability annuity shall cease, and “If, prior to attaining 
age sixty-five, such an individual recovers and is no 
109 longer disabled for regular employment for hire, his 
annuity shall cease upon the last day of the month in 
which he so recovers.” However, as to individuals who a|re 
granted pensions for life under Section 6, there are no pro¬ 
visions whatever as to the termination or cessation of the 
pensions prior to the pensioner’s death. 

Counsel for Miss Bates attempt to account for the absence 
of such provisions by stating that the reason none were in¬ 
cluded is that it was impossible to forecast when the pensioners 
involved would become eligible for annuities. Although this 
might account for the failure to name a specific date for tjie 
transfer of such pensioners, it is no explanation for the failure 
to include provisions describing the events, conditions, or cir¬ 
cumstances upon which the pensions would cease, similar to 
the provisions in Section 2 (a) 3 as to the cessation of dis¬ 
ability annuities. 

Another question that would be bound to arise if individuals 
who are granted pensions for life were to have their pensions 
changed to annuities, is whether such individuals would be 
compelled to have the change made immediately upon quali¬ 
fying for an annuity, regardless of amount, or whether th$y 
could have the change made at such time as they see fit. For 
example, suppose that such an individual qualifies for an an¬ 
nuity by attaining age 65, but is engaged in compensated serv¬ 
ice for an employer covered by the Act; 11 would he be corh- 
pelled to have the change from pension to annuity made at 
once, or could he elect to continue receiving a pension in ordler 
that he might continue to render compensated employer 
service, 11 and thus benefit by (a) receiving compensation in 
addition to his pension and (b) possibly increasing the 


i 


i 


11 See note on page SS. 
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“monthly compensation” to be used in computing the annuity 
for which he would ultimately apply? Or. suppose that an 
individual, who was granted a pension for life is between age 
GO and 65 and qualifies for a reduced annuity by becoming 
totally and permanently disabled for regular employment for 
hire or by completing thirty years of creditable service; 11 
would he be compelled to change at once to a reduced annuity 
even if the amount of the annuity is less than the amount of 
his pension under Section 6? Or could he elect to do the 
following: Continue receiving the pension, perhaps at the 
same time earning compensation in employer service, 11 and 
then, upon attaining age 65, receive (again at his election) an 
annuity which would be larger in amount than the annuity for 
which he was previously eligible (a) by reason of its being 
based on age Go, (b) by reason of an increase in his “years of 
service,” if his previous total was less than 30," and (c) by 
reason of an increase in his “monthly compensation,” if his 
recent average monthly earnings were higher than his previous 
“monthly compensation.” 11 The absence of any provisions 
covering these problems is a clear indication that the problems 
were not expected to arise—that is, that no individual who was 
granted a pension for life can ever be paid an annuity. 
110 Still a third question which would have been covered 
by express provision if individuals who are granted 
pensions for life were to have their pensions changed to an¬ 
nuities is the question whether any deduction would have to 
be made from the annuity to compensate for the pension pre¬ 
viously paid. In Section 2 (a) 3, in which express provision 
is made for the cessation of disability annuities prior to death, 
and for the subsequent granting of another annuity under 
Section 2 (a) 2 (a) or 2 (a) 1, Congress very cautiously pro¬ 
vided that “the amount of such annuity shall be reduced on 
an actuarial basis to be determined by the Board so as to com¬ 
pensate for the [disability] annuity previously received under 
this subdivision.” In paragraph (b) of Section 6, in which ex¬ 
press provision is made for change from pension to annuity, the 
problem is covered with equal caution, for it is expressly pro¬ 
vided that if an individual covered by paragraph (b) is paid 
a pension in any month in which he is entitled to an annuity, 
the difference between the amounts paid as pensions and the 
amounts due as annuities shall be adjusted. On the other 
hand, as to individuals coming within the scope of paragraph 
(a) of Section 6, Congress, under Counsel’s view, would ap- 

l ‘A pensioner under Section 6, unlike an annuitant under the 1935 Act 
or the 1937 Act, may render eomi>ensated service without losing his right to 
be paid a pension. 
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pear to have been strangely and incautiously silent, for there 
is no provision as to such individuals stating whether any de¬ 
duction is to be made from their annuities in order to com¬ 
pensate for the pensions previously paid them. 

Another contention of Counsel for Miss Bates rests on fhe 
fact that the pension she is now receiving under Section 6 is 
based only on the pension previously paid her by the Southern 
Pacific Railroad Company, and that, with respect to her servjice 
with the Union Pacific Railroad Company, she is not being 
paid either a pension or an annuity. Counsel, thereupon, urge 
that the granting of an annuity to Miss Bates would not in¬ 
volve such “duplication” of payment as is prohibited by para¬ 
graph (b) of Section 6 on the ground that that prohibition fas 
intended only to prevent a duplication of payments for (he 
same service record” (Brief p. 13). 

It will be recalled that it is the grant of a pension for jife 
that prevents a pensioner under Section 6 (a) from receiving 
an annuity under Section 2. Consequently, Section 6 must!be 
examined with a view to determining whether there is any ex¬ 
ception, express or implied, as to individuals whose pensions 
are not based on all their “employer” service. 

The relevant language of Section 6 is as follows: 

“Beginning July 1,1937, each individual then on the pension 
or gratuity roll of an employer by reason of his employment, 
who was on such roll on March 1, 1937, shall be paid on July] 1, 
1937, and on the first day of each calendar month thefe- 
111 after during his life, a pension at the same rate as the 
pension or gratuity granted to him by the employer 
* * *” [Italics supplied.] 

Any individual coming within the scope of this provision is 
thereby precluded from ever receiving an annuity, unless jhe 
comes within the scope of paragraph (b), which contains the 
following language: 

“The annuity claims of such individuals [i. e., those who 
were eligible on July 1, 1937, for annuities] who receive pen¬ 
sion payments under this section, shall be adjudicated in the 
same manner and with the same effect as if no pension pay¬ 
ments had been made.” 

There is nothing in the above-quoted language of Section 6 
to indicate that any exception is to be made in a case such as 
that of Miss Bates. Counsel contend, however, that the 
draftsman of the Act and the Congressional Committees mkv 
have reasoned that cases such as that of Miss Bates would be 
so few in number as “not requiring or justifying such special 
provisions as those made in paragraph (b) of Section 6 cc^n- 
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cerning a class of considerable size,” and that the pension in 
Miss Bates’ case is “inadequate and trivial,” so that “the added 
burden of a partial duplication of a Government-assumed pen¬ 
sion by an annuity would be negligible” (Brief p. 14). 

The granting of an annuity to Miss Bates on the basis of all 
her employer service, including that on which her pension was 
based, would involve a partial duplication of payment for the 
same service period. There is obviously no basis for straining 
the language of Section 6 to reach such a result. The only 
question to be considered is wdiether there is any basis for an 
interpretation of Section 6 under which an annuity would be 
payable to Miss Bates without duplication for the same service 
record. Three such interpretations are conceivable: 

(1) If an individual’s pension was based on less than all his 
employer service, whether with one employer or two or more 
employers, he may be paid an annuity on the basis of the em¬ 
ployer service not covered by the pension. 

(2) If an individual’s pension is based on service with one 
employer, he may be paid a pension on the basis of such service 
as he might have with other employers, although he may not 
be paid an annuity on the basis of any service with the pen¬ 
sioning employer even though such service was not included 
in computing the pension. 

(3) If an individual’s pension is “inadequate or trivial” in 
amount he may be paid an annuity either in addition to or in 
substitution for the pension. 

There is no basis for supposing that cases of pensions based 
on less than all the pensioners’ employer service were so few 
in number as not to require or justify express provision. The 
common method of computing pensions under the private pen¬ 
sion plans was to take one percent for each year of contin¬ 
uous service of the average monthly pay received for 
112 the ten years preceding retirement (Annual Report of 
Railroad Retirement Board for fiscal year ended June 
30. 1938. page 101). Basing the pension on continuous service 
meant that the pension would be based on less than all an in¬ 
dividual’s service in any case in which there was a break in 
his service with the pensioning employer. 

Furthermore, it would be impossible to determine with rea¬ 
sonable certainty the amount of service on which the employer 
pensions were based, and the amount of service on w’hich Rail¬ 
road Retirement Act annuities should be based. In the first 
place, the “service” on which private pensions were based had 
an essentially different meaning than the service upon which 
annuities under the Railroad Retirement Acts are based (Id. 
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p. 101). Thus, periods of involuntary absence due to injury 
or illness were counted as service by some employers, and were 
not counted by others (Id. p. 101); under the Railroad Retire¬ 
ment Act, such periods are included if the individuals w^re 
paid remuneration by the employer covering the time lost. 
Again, service rendered after age 65 was credited under the 
private pension plans (Id. p. 101), but cannot be included jin 
years of service under the annuity provisions of the Railroad 
Retirement Acts. The impracticability of determining under 
those conditions the amount of service upon which an annuity 
should be based is illustrated by the following situation: Sup¬ 
pose an individual had rendered five years’ service for an em¬ 
ployer ; had then resigned and worked for some other companjy; 
had then reentered the service of the first employer and worked 
for it continuously for ten years; had then been on leave of 
absence on account of sickness, without pay, for one yeair; 
had then worked ten years continuously until age 65; had con¬ 
tinued to work after age 65 until he retired at age 70; and wlas 
then pensioned by the employer on the basis of 26 years’ serv¬ 
ice (i. e., excluding the first five years, but including the fijve 
years after age 65 and the one year’s absence on account jof 
sickness). In considering whether an annuity should be 
granted on the basis of the individual’s first five years of serv¬ 
ice which were not included in computing his pension, a ques¬ 
tion will arise whether there should not be offset against thejse 
five years (a) the five years’ service rendered after age |65 
which were included in computing the pension but would not 
be creditable in computing an annuity under the Railrogd 
Retirement Acts, and (b) the one year’s absence on account jof 
sickness, which was also included in computing the pensidn, 
but would not be creditable in computing an annuity under tfie 
Railroad Retirement Act because the individual was not pajid 
any remuneration with respect to it. The absence of any pro¬ 
visions in the Act covering questions of this kind is a clebx 
indication that it was not intended that the Board should 
attempt to draw a line between service on which employer 
pensions were based and service on which such pensions ^re 
not based. 

Furthermore, many pensioners were not granted pensions in 
accordance with any fixed plan, but were granted, as 
113 special cases, amounts determined arbitrarily without 
regard to amount of service. In such cases it would be 
sheer speculation to attempt to fix a specific amount of servipe 
as the basis for the pension. 
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The second interpretation would not involve the difficulties 
outlined above. However, under this view, an annuity might 
be payable in every case in which the pensioner had had two 
or more employers but had been pensioned by only one em¬ 
ployer; and cases involving two or more employers are not so 
rare and unusual as to warrant an inference that they were 
overlooked by the draftsmen and left to interpretation by the 
Board. Convincing evidence that cases of this type were not 
overlooked is found in other provisions of the Act. Thus, Sec¬ 
tion 1 (b) of the Act provides, in part, that “The term ‘em¬ 
ployee’ means (1) any individual in the service of one or more 
employers for compensation, (2) any individual who is in the 
employment relation to one or more employers, and (3) an 
employee representative/’ Likewise, Section 1 (f) provides, 
in part, that “The term ‘years of service’ shall mean the num¬ 
ber of years an individual as an employee shall have rendered 
service to one or more employers for compensation or received 
remuneration for time lost * * Again, Section 1 (h) 

contains the provision that “The term ‘compensation’ means 
any form of money remuneration earned by an individual for 
services rendered as an employee to one or more employ¬ 
ers * * 

It may be contended that the references in Section 1 (b), 
1 (f) and 1 (h) to more than one employer contemplate two 
or more consecutive employers (like the situation in the Phelps 
case), as well as two or more concurrent employers (like the 
situation in the Bates case), and that a distinction is to be 
drawn between such cases in interpreting Section 6. The an¬ 
swer to this is twofold. In the first place, there is no more 
reason for making an exception in cases involving concurrent 
employers than in cases involving consecutive employers for, 
in either case, the pension is based on less than all the indi¬ 
vidual’s employer service and, consequently is likely to be 
small in amount. This is aptly illustrated by the Bates and 
the Phelps cases. In the Bates case, which involves tw*o con¬ 
current employers, the amount of the pension is $21.59 per 
month, while in the Phelps case, which involves two consecu¬ 
tive employers, the amount of the pension is $20.00 per month. 
In the second place, even cases of concurrent employers are 
not so rare and unusual as to warrant an inference that they 
were overlooked by Congress, since such a case arises whenever 
an individual is engaged part-time by two or more employers. 
An example of this appears in the case of joint railroad-express 
agents—that is, railroad station agents who, concurrently with 
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their railroad service, act as agents for the Railway Express 
Agency. There are about 16,000 such agents, and their situa¬ 
tion would parallel that of Miss Bates, because they wei[e 
almost always granted pensions by the railroads on the basis 
of their railroad service, but were not granted any peiji- 
114 sions by the Railway Express Agency on the basis of 
their express service. 12 Thus it is clear that, in inter¬ 
preting Section 6, it is impossible to make any exception as tjo 
cases involving service for two or more employers. 

That smallness of amount of pension cannot, in and of itseljf, 
form the basis for any different interpretation is even more 
obvious. The Act does not contain any hint or indication 
whatever that exception is to be made on this basis, nor do^s 
it contain any standard or guide to be used by the Board in 
drawing a line between “inadequate and trivial” pensions aqd 
those which are not “inadequate and trivial.” Any attempt 
by the Board to distinguish on this basis would be sheer legis¬ 
lation. As a matter of fact, when consideration is given to 
the amounts of pensions customarily granted by railroads, it is 
by no means clear that the pension of S21.59 granted to Mi$s 
Bates is “inadequate and trivial.” (See “Annual Report of 
the Railroad Retirement Board” for the year 1938, p. 104.) j 

Furthermore, the annuity provisions of the Act show th^t 
small annuities in some cases were contemplated, and that 
any special treatment which was intended for cases of this 
kind was provided for by express language. Thus, Section 
3 (e) provides expressly for the payment of minimum an¬ 
nuities in certain cases, and Section 3 (i) provides expressly 
that if an annuity is less than $2.50 per month, it may be 
paid quarterly or in a lump sum equal to its commuted valije 
as determined by the Board. It is clear that the possibility 
of equally small pensions under Section 6 must have beep 
contemplated, and if any special treatment were intended fc|r 
such small pensions, express provision therefor would have 
been made. 

In support of their position, counsel for Miss Bates makje 
the following statement (Brief, p. 13): 

’* The question whether the service of these joint agents for the Railway 
Express Agency is “employee” service, within the meaning of the Act. or 
“independent contractor” service, is now before the Board for determina¬ 
tion. However, there was always at least a reasonable possibility that tips 
service would be held “employee” service. Hence, the existence of these 
16,000 joint agents definitely precludes any assumption that the draftsmen 
of the Act regarded the situation of two or more concurrent employers as 
being rare or very few in number. 
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“The hearings before the House Committee on Interstate 
Commerce show that the main interest of all concerned with 
drafting the Act was to protect the worker and see that he got 
everything to which he was equitably entitled on his service 
record within the S120 a month maximum limit. The Act 
carefully guards the employees against reductions in pensions 
and salaries that were prevalent in the early 1930’s.” 
115 Counsel do not quote from, or refer to, any specific 
portion of the hearings in support of this statement. 
While the annuity provisions of the Act are so drafted as to 
enable an individual qualifying for an annuity to have his 
annuity based on service for all employers, there is no basis for 
supposing that every railroad employee shall receive either 
a pension or an annuity based on all his service for all em¬ 
ployers covered by the Act. For example, there were a large 
number of railroad employees who had been retired prior to 
August 29, 1935, and who were not on any pension or gratuity 
roll on March 1, and July 1, 1937, either because their em¬ 
ployer had no pension or gratuity system, or because the indi¬ 
vidual in question had not met the requirements of the em¬ 
ployer’s pension or gratuity system, or because the employer 
had not for any other reason awarded the individual a pension 
or gratuity, or having awarded him one, had for some reason, 
subsequently terminated it. Although such individuals could 
not be entitled to an annuity, they were knowingly and delib¬ 
erately not given any pension under Section 6. At Page 25 of 
the Hearings before the Senate Committee, on the bill which 
became the 1937 Act (S. 2395) Mr. George M. Harrison, Presi¬ 
dent of the Brotherhood of Railway Clerks, speaking on behalf 
of the twenty-one standard railway labor organizations, stated 
in part as follows: 

“It will be asked, What about the railroads that did not have 
a pension system and that have a lot of old men? Well, we 
do not undertake, of course, to go out and dig up those people 
and put them on our pension rolls. We do not know why they 
left. It is impossible, in our judgment, to try to find an an¬ 
swer to that question ; but aside from that, on the Milwaukee 
and on the Southern Railway—those are the two large ones 
that have not maintained pension systems—they had no arbi¬ 
trary retirement rule and they permitted the men to work as 
long as they could render efficient service. Consequently 
those railroads that did not have pension systems have a large 
number of older men proportionately much greater than did a 
railroad that had a gratuity system.” [Italics supplied.] 
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The history of railroad-retirement legislation, outlined 
earlier in this opinion, shows that individuals on the private 
pension or gratuity rolls of employers were considered arjd 
treated as a separate class, generally not within the scope of 
the Railroad Retirement Acts, and that Section 6 of the 1937 
Act was enacted only after extended negotiations between rep¬ 
resentatives of the railroads and representatives of their eip- 
ployees, which negotiations culminated in an agreement on tlje 
basis of which the 1937 Act was drafted. There is 
116 every reason to suppose that any benefit which wjis 
intended to be conferred upon those individuals was, in 
all probability, specifically discussed at conferences prior to the 
enactment of the 1937 Act, specifically included in the agree¬ 
ment underlying that Act, and specifically included in the Aqt. 
An example of the carefulness with which intended benefits 
for pensioners were expressed in Section 6 is the provision in 
that section that the amount of the pension shall be at tbje 
same rate as the pension or gratuity granted by the employer 
without diminution by reason of a general reduction or read¬ 
justment made subsequent to December 31, 1930, and appli¬ 
cable to pensioners of the employer. Counsel have referred to 
this provision as evidence of a broad intention to guarantee to 
each employee an annuity or pension based on all his service. 
However, the inclusion of that provision very clearly illustrates 
the carefulness and completeness with which Section 6 was 
drafted, and effectively closes the door on any interpretation 
which would result in extending benefits to pensioners not spe¬ 
cifically granted by the language of the Act. 

On the basis of all the foregoing discussion, it is the opinion 
of this Board that: 

1. Louise J. Bates (R. R. B. No. A-106446, H-12146) was, 
on March 1, 1937, and July 1. 1937, on the pension roll of ap 
employer, within the meaning of Section 6 (a) of the Railroad 
Retirement Act of 1937. 

2. The said Louise J. Bates was not eligible on July 1, 1937, 
for an annuity under the Railroad Retirement Act of 1935 dr 
the Railroad Retirement Act of 1937. 

3. The said Louise J. Bates is to be paid a pension under 
Section 6 of the Railroad Retirement Act of 1937 for the duraj- 
tion of her life. 

4. The said Louise J. Bates is not entitled to be paid an 
annuity under the Railroad Retirement Act of 1935 or thp 
Railroad Retirement Act of 1937 either in addition to the penk 
sion under Section 6 of the 1937 Act or in substitution 
therefor. 

2S7929—41-7 
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117 In the District Court of the United States for the 

District of Columbia 


Civil Action File No. 7503 


Louise J. Bates, plaintiff 
v. 

Railroad Retirement Board, defendant 
Filed Oct. 3, 1940. Charles E. Stewart, Clerk. 

Motion for order dismissing the complaint 


To the District Court of the United States 
for the District of Columbia: 

Comes now the defendant, the Railroad Retirement Board, 
by its General Counsel, and moves the court for an order dis¬ 
missing the complaint herein for failure to state a claim upon 
which relief can be granted. The allegations of the complaint, 
if true, would not show that plaintiff has been aggrieved by an 
arbitrary decision of the Railroad Retirement Board based on a 
clearly erroneous interpretation of the applicable statutory 
provisions. To the contrary, such allegations affirmatively 
show that the decision of the Railroad Retirement Board which 
is sought to be set aside was based on a reasonable interpretation 
of the statutory provisions involved. 

Lester P. Schoene, 

Lester P. Schoene, 

General Counsel, Railroad Retirement Board, 

Tenth and U Streets, Northwest, Washington, D. C. 


Served copy by mail on plaintiff’s attorney on October 2 
1940. 


Lester P. Schoene, 
By A. M. Kobrick. 


118 In the District Court of the United States for the 

District of Columbia 


Civil Action No. 7503 


Louise J. Bates, plaintiff 
vs. 

Railroad Retirement Board, defendant 
Filed Nov. 27, 1940. Charles E. Stewart, Clerk. 

Judgment 

This action came on to be heard at this term on defendant’s 
motion to dismiss the complaint for failure to state a claim upon 
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which relief can be granted, and the court having overruled 
said motion and defendant having in open court declined t|o 
plead further: and thereupon, upon consideration thereof, 5[t 
is this twenty-seventh day of November 1940, ordered, ad¬ 
judged, and decreed as follows: 

That defendant be and is hereby directed to set aside thfe 
decision complained of herein and to proceed to determinte 
plaintiff's eligibility for an annuity under Section 2 of the Rail¬ 
road Retirement Act of 1937, irrespective of the fact of the as¬ 
sumption by defendant under Section 6 of said Act of her pen¬ 
sion from Southern Pacific Company, and if plaintiff shall bte 
so found eligible under the requirements of said Section 2, to 
determine the amount of the annuity to which she is entitled 
in accordance with the provisions of Section 3 of said Act, and 
thereupon to grant her such annuity effective as of August 1, 
1938, in lieu of and in substitution for her said pension as of 
that date. 

Jennings Bailey, Justice . j 

119 In the District Court of the United States for the 

District of Columbia 

Civil Action File No. 7503 
Louise J. Bates, plaintiff 

i 

v. 

Railroad Retirement Board, defendant 

Filed Nov. 27,1940. Charles E. Stewart, Clerk. 

Notice of appeal 

Notice is hereby given that the Railroad Retirement Board,, 
defendant above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the final 
judgment and order entered in this action on November 27„ 
1940. 

Lester P. Schoene, 

Lester P. Schoene, 
General Counsel for Appellant, 

Railroad Retirement Board . ! 
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Memorandum 
January 4, 1941 

Time for filing transcript of record in United States Court 
of Appeals extended to February 6, 1941. 

120 In the District Court of the United States for the 

District of Columbia 

Civil Action File No. 7503 

Louise J. Bates, plaintiff 

v. 

Railroad Retirement Board, defendant 

Filed Dec. 30, 1940. Charles E. Stewart, Clerk. 

Designation of record on appeal 

The Clerk of the Court will kindly prepare the record on 
appeal in the above action and will include therein the fol¬ 
lowing: 

1. Complaint, including as part thereof certified copy of 
Record before Railroad Retirement Board on plaintiff’s appli¬ 
cation for an annuity. 

2. Motion of defendant for order dismissing the complaint. 

3. Final judgment and order entered November 27, 1940. 

4. Notice of appeal. 

Lester P. Schoene, 

Lester P. Schoene, 

General Counsel for Appellant Railroad Retirement 
Board, Tenth and U Streets NW., Washington, D. C. 

I hereby certify that on December 19. 1940, I served a copy 
of this designation upon J. M. Souby, Esq., attorney for ap¬ 
pellee, by mailing such copy to him at his office and Post Office 
address, Room 929, Transportation Building, Washington, 
D. C. 

Lester P. Schoene, 

Lester P. Schoene, 

General Counsel for Appellant Railroad Retirement. 
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121 District Court of the United States for the District bf 

Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 120, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is ma(jle 
part of this transcript, and in accordance with Rule 75 (g) 
of the Rules of Civil Procedure for the District Courts of 
the United States, in Civil Action No. 7503, wherein Louise 
J. Bates is Petitioner and Railroad Retirement Board is Re¬ 
spondent, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subcribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 14th day of January 1941. 

[seal] C. E. Stewart, Clerk, j 

I 

[Endorsement on cover:] No. 7812. Railroad Retirement 
Board, Appellant vs. Bates. United States Court of Appeals 
for the District of Columbia. Filed Jan. 15, 1941. Joseph 
Stewart, Clerk. 
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insofar as annuity eligibility is expressly preserved in Sec¬ 
tion 6 for pensioners who were eligible for annuities on 
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1. The provisions of Section 6 as a whole divide railroad 

pensioners, as of July 1, 1937, into two permanent 
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other to receive pensions for life.... 

2. The provision that pension payments to persons eli¬ 

gible for annuities on July 1, 1937, shall cease by 
October 1,1937, cannot be rationally accounted for 
except under an interpretation that the division 
into two groups was intended to be permanent_ 

3. Similarly, the provision in the second sentence of 

paragraph (b) that the annuity claims of pension¬ 
ers eligible for annuities on July 1, 1937 “shall be 
adjudicated in the same manner and with the same 
effect as if no pension payments had been made” 
cannot be rationally accounted for except under 
an interpretation that pensioners generally are pre¬ 
cluded from annuity eligibility... 

4. The fact that the provisions for adjustment to pre¬ 

vent duplication in connection with change from 
pension to annuity, apply only to pensioners eli¬ 
gible for annuities on July 1, 1937, is further evi¬ 
dence that changes from pension to annuity were 
not intended to occur in the case of any other 
pensioners, that is, pensioners not eligible for 
annuities on July 1, 1937.. 

5. That pensioners not eligible for annuities on July 1, 

1937, were not intended to change from pension to 
annuity is shown also by the absence of any provi¬ 
sion stating whether such change would be com¬ 
pulsory or would be at the option of the pensioner, 
(m) 


Fa^e 


1 

! 1 

1,4 

6 

|7 

8 


it) 

i 

i 


10 

i 


13 


l 

! 

i 

I 



















IV 


Argumen t—Continued. 

II. The award of a pension under Section 6, etc.—Continued. Page 

6. The interpretation by which appellee and the court 

below support their conclusion that change from 
pension to annuity is possible would necessarily 
lead to the unacceptable conclusion that pensioners 
who were not eligible for annuities on July 1, 1937, 
can receive annuities without discontinuance of 
their pensions_ 15 

7. Anxiety to provide for appellee's peculiar situation 

should not be permitted to lead to an interpretation 
under which the general principles intended to 
govern the great mass of pensioners would be 
destroyed.. 17 

8. The Board, fully appreciative of the special appeal of 

appellee’s case, sought a basis for excepting her 
case from the principles governing pensioners 
generally, but was unable to find any statutory 

authority__ 18 

III. The interpretation of the applicable statutory provisions 
made by the Railroad Retirement Board should not be 
disturbed unless it is plainly erroneous. The Board’s 
interpretation is not plainly erroneous, but to the contrary 
is the correct interpretation in view of the language, the 
underlying principles and the aims and purposes of the 


statutory provisions involved__ 18 

Conclusion______ 21 

Appendix_______ 

CITATIONS 

Cases: Page 

Blanset v. Cardin, 256 U. S. 319, 326 (1921)... 19 

Brewster v. Gage, 280 U. S. 327, 336 (1930)_ 20 

Brown v. United States, 113 U. S. 568, 570 (1885).- 19 

Eells v. Ross, 64 Fed. 417, 420 (C. C. A. 9th, 1894). 19 

Fawcus Machine Co. v. United States, 282 U. S. 375, 378 (1931)__ 20 

Five Per Cent Cases, 110 U. S. 471, 484 (1884)...-- 20 

Hastings, etc. Railroad Co. v. Whitney, 132 U. S. 357, 366 (1889). 19 

Heath v. Wallace, 138 U. S. 573, 582 (1891). 19 

Malley v. Walter Baker and Co., 281 Fed. 41, 46 (C. C. A. 1st 

1922). 20 

Norwegian Nitrogen Co. v. United States, 288 U. S. 294. 315 (1933). 20 

Orchard v. Alexander, 157 U. S. 372, 383 (1895)___ 20 

Securities and Exchange Commission v. Associated Gas and Electric 

Co., 99 F. (2d) 795, 798 (C. C. A. 2d 1938). 19 

United Stales v. Jackson, 2S0 U. S. 183, 193 (1930).. 4, 18 

United Stales v. Moore, 95 U. S. 760, 763 (1877). 19 

United States v. Philbrick, 120 U. S. 52, 59 (1887).. 4, 18, 20 






















Y 


Statutes: 

Act of February 9, 1893, c. 74, § 7 (27 Stat. 434, 435), as amended, 
and as incorporated in the Code of the District of Columbia, 

Title 18, c. 2, §26..... 

Railroad Retirement Act, Act of June 27, 1934, c. 868 (48 Stat. 

1283). 

Railroad Retirement Act, Act of August 29, 1935, c. 812 (49 Stat. 

967), U. S. C., Title 45, §§ 215-228. 

Miscellaneous: 

Hearings before Subcommittee of Senate Committee on Inter¬ 
state Commerce, 73d Cong., 2d Scss., on S. 3231, page 49_ 

Hearings before the House Committee on Interstate and Foreign 

Commerce, 73d Cong., 2d Scss., on H. R. 9596, page 6_ 

Hearings before Subcommittee of Senate Committee on Inter¬ 
state Commerce, 74th Cong., 1st Scss., on S. 3151... 

Page 64....... 

Page 163... 

Hearings before Subcommittee of House Committee on Interstate 
and Foreign Commerce, 74th Cong., 1st Sess., on H. R. 8651, 

page 17....... 

Hearings before Senate Committee on Interstate Commerce, 

75th Cong., 1st Sess., on S. 2395.... 

Page 51__...... 

Page 107....... 

Hearings before the House Committee on Interstate and Foreign 

Commerce, 75th Cong., 1st Sess., on H. R. 6956, page 137_ 

Regulations under Railroad Retirement Act of 1937, Section 40.05, 

3 Federal Register, p. 1493, June 23, 1938. ... 

Regulations under Railroad Retirement Act of 1937, Section 
240.05, 4 Federal Register, p. 1494, April 7, 1939.. 
















I 

I 

! 

! 


United States Court of Appeals for the 
District of Columbia 

i 

January Term, 1941 


No. 7812 

Railroad Retirement Board, appellant 

vs. 

Louise J. Bates 

! 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA j 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL statement 

This is an appeal from a final judgment of the Distribt 
Court of the United States for the District of Columbia, 
entered on November 27, 1940 (R. 96), the appeal haviiig 
been duly filed November 27, 1940 (R. 97). 

The jurisdiction of the court below rested on Section }l 
of the Railroad Retirement Act of 1937 (Act of June 24, 
1937, c. 382, 50 Stat. 307, 315; 45 U. S. C. § 228k). Com¬ 
plaint, paragraph 2 (R. 1-2). 

The jurisdiction of this court rests on Act of February 9, 
1893, c. 74, § 7, 27 Stat. 434, 435, as amended, and as in¬ 
corporated in the Code of the District of Columbia, Tit. 1$, 
c. 2, Section 26. 

STATEMENT OE CASE 

Nature of Proceeding in Court Below .—Appellee broughjt 
suit in the court below under Section 11 of the Railroad Re¬ 
el) i 


i 
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tireinent Act of 1937 authorizing “an employee or other person 
aggrieved” to apply to that court to compel the Railroad Re¬ 
tirement Board “(1) to set aside an action or decision of the 
Board claimed to be in violation of a legal right of the appli¬ 
cant or (2) to take action or to make a decision necessary for 
the enforcement of a legal right of the applicant.” 

Appellee filed a complaint taking issue with a decision made 
by the appellant Railroad Retirement Board on appellee’s ap¬ 
plication for an annuity under the Railroad Retirement Act of 
1937 (R. 1). Appellee attached as part of the complaint a 
certified copy of the proceedings before the Railroad Retire¬ 
ment Board with respect to her annuity application (R. 3, 
4-95). The Railroad Retirement Board made a motion for 
an order dismissing the complaint on the ground that it failed 
to state a claim upon which relief could be granted (R. 96). 
After oral argument, the motion to dismiss was denied, and, 
the Board having declined to plead further, the final order was 
entered from which this appeal is taken (R. 96-97). 

Facts .—The case having come before the court below* on 
motion to dismiss the complaint, the facts of the case, for 
purposes of this proceeding, are those shown by the complaint, 
which includes the copy of the record of the proceedings before 
the Board: 

On June 2, 1937, the Southern Pacific Railroad Company 
filed with the Railroad Retirement Board a form LQ-4 of the 
Railroad Retirement Board, certifying as follows: Appellee 
was on its pension roll on March 1, 1937, at the rate of $21.59 
per month. Appellee had entered the service of the Railroad 
Company in January 1908, last rendered compensated service 
in December 1933, and was retired on account of disability. 
The pension began with the month of January 1934, was 
awarded under a regular pension plan of the Railroad Com¬ 
pany, and was based on twenty-six years’ service and an aver¬ 
age monthly compensation of $83.03. Appellee relinquished 
rights, before August 29, 1935, to return to service with the 
Railroad Company (R. 2, 16-17). 

Appellee continued on the pension roll of the Southern Pa¬ 
cific Railroad Company through July 1, 1937 (R. 2). The 
Railroad Retirement Board awarded appellee, under Section 
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6 (a) of the Railroad Retirement Act of 1937, a pension begin¬ 
ning July 1, 1937, in the amount of $21.59 monthly, and has 
continued to pay such pension (R. 2). 

On July 8, 1938, appellee filed with the Railroad Retirement 
Board an application for an annuity under Section 2 of th|e 
Railroad Retirement Act of 1937, stating the following: Th}s 
was the first application she had made to the Board for ah 
annuity. She was born on March 24, 1867. She had rendered 
service jointly to the Southern Pacific Railroad Company and 
the Union Pacific Railroad Company from January 1, 1908, t^> 
December 31, 1933; on December 31, 1933, her service to th|e 
Southern Pacific Railroad Company ended because that coni- 
pany withdrew from the joint arrangement; she continued 
working for the Union Pacific Railroad Company through 
August 29, 1935, and July 1, 1937; and she intended to cease 
that service and relinquish rights to return thereto on Juliy 
31, 1938. She requested that her annuity begin to accrue on 
August 1, 1938. She stated also that she was granted a pen¬ 
sion of $21.59 per month by the Southern Pacific Railroad 
Company, effective January 1, 1934, “based on my years df 
joint service, and the proportion of my salary borne by it,r 
which pension had been assumed by the Railroad Retirement 
Board, effective July 1, 1937 (R. 2, 18-24). 

On October 21, 1938, a hearing was held before the Board 
on the question whether appellee was rendered ineligible fojr 
an annuity by reason of the facts that she had not, on July 
1, 1937, retired from the compensated service of the Union 
Pacific Railroad Company, and was a pensioner under Sed- 
tion 6 (a) (R. 26). Appellee was represented at this hearing 
by counsel who presented oral argument (R. 26-47) and filed 
a brief (R. 47-57). 

On July 20, 1939, the Railroad Retirement Board ruled thait 
the fact that appellee continued in the compensated service qf 
the Union Pacific Railroad Company through July 1, 1937[, 
rendered her ineligible for an annuity on that date; and thajt 
this fact, together with the fact that she was a pensioned 
under Section 6 (a), prevented her from becoming eligibly 
for an annuity under Section 2 (R. 3, 63-95). 

2994S3— 41—a 
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Judgment of Court Below .—On November 27, 1940, the 
court below rendered the following judgment (R. 96-97): 

This action came on to be heard at this term on de¬ 
fendant’s motion to dismiss the complaint for failure 
to state a claim upon which relief can be granted, and 
the court having overruled said motion, and defendant 
having in open court declined to plead further: and 
thereupon, upon consideration thereof, it is, this 
twenty-seventh day of November 1940, ordered, ad¬ 
judged, and decreed as follows: 

That defendant be and is hereby directed to set aside 
the decision complained of herein and to proceed to 
determine plaintiff’s eligibility for an annuity under 
Section 2 of the Railroad Retirement Act of 1937, irre¬ 
spective of the fact of the assumption by defendant 
under Section 6 of said Act of her pension from South¬ 
ern Pacific Company, and if plaintiff shall be so found 
eligible under the requirements of said Section 2, to 
determine the amount of the annuity to which she is 
entitled in accordance with the provisions of Section 3 
of said Act, and thereupon to grant her such annuity 
effective as of August 1,1938, in lieu of and in substitu¬ 
tion for her said pension as of that date. 

Jennings Bailey, Justice. 

Question Presented .—The sole question in this proceeding 
is whether the ruling of the Railroad Retirement Board, an 
independent agency in the executive branch of the govern¬ 
ment, is based on an interpretation of the Railroad Retire¬ 
ment Act which is plainly erroneous. United States v. Phil- 
brick, 120 U. S. 52, 59 (1887); United States v. Jackson , 280 
U. S. 183, 193 (1930). 

STATUTORY PROVISIONS INVOLVED 

Section 2 (a) of the Railroad Retirement Act of 1937: 

The following-described individuals, if they shall 
have been employees on or after the enactment date, 
shall, subject to the conditions set forth in subsections 
(b), (c), and (d), be eligible for annuities after they 
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shall have ceased to render compensated service to ahy 
person, whether or not an employer as defined in sec¬ 
tion 1 (a) (but with the right to engage in other 
employment to the extent not prohibited by sub¬ 
section (d)): 

1. Individuals who on or after the enactment dhte 
shall be sixty-five years of age or over. 

* * * * * | 

i. 

Section 6 of the Act: 

(a) Beginning July 1, 1937, each individual thjen 
on the pension or gratuity roll of an employer jby 
reason of his employment, who was on such roll |on 
March 1, 1937. shall be paid on July 1, 1937, and |on 
the 1st day of each calendar month thereafter during 
his life, a pension at the same rate as the pension! or 
gratuity granted to him by the employer without dim¬ 
inution by reason of a general reduction or readjust¬ 
ment made subsequent to December 31, 1930, and ip- 
plicable to pensioners of the employer: Provided, 
however, That no pension payable under this section 
shall exceed $120 monthly: And provided further, 
That no individual on the pension or gratuity roll of 
an employer not conducting the principal part of its 
business in the United States shall be paid a pensjon 
under this section unless, in the judgment of the Boajrd, 
he was, on March 1, 1937, carried on the pension j or 
gratuity roll as a United States pensioner. 

(b) No individual covered by this section who was 
on July 1, 1937, eligible for an annuity under this 
Act or the Railroad Retirement Act of 1935, basedj in 
whole or in part on service rendered prior to January 
1, 1937, shall receive a pension payment under this 
section subsequent to the payment due on Octobeii 1, 
1937, or due on the 1st day of the month in which 
the application for an annuity of such individual ijias 
been awarded and certified by the Board, whichever 
of the two dates is earlier. The annuity claims; of 
such individuals who receive pension payments under 


i 
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this section shall be adjudicated in the same manner 
and with the same effect as if no pension payments had 
been made: Provided, however, That no such indi¬ 
vidual shall be entitled to receive both a pension under 
this section and an annuity under this Act or the Rail¬ 
road Retirement Act of 1935, and in the event pension 
payments have been made to any such individual in 
any month in which such individual is entitled to an 
annuity under this Act or the Railroad Retirement Act 
of 1935, the difference between the amounts paid as 
pensions and the amounts due as annuities shall be 
adjusted in accordance with such rules and regula¬ 
tions as the Board may deem just and reasonable. 
***** 

A copy of the Railroad Retirement Act of 1937 is attached 
as an Appendix. 

STATEMENT OF POINTS 

I 

Appellee was properly awarded a pension under Section 6 
of the Railroad Retirement Act of 1937 and was not eligible 
on July 1, 1937, for an annuity under Section 2. There is no 
disagreement on these points. 


II 

The court below erred in directing that appellee’s eligibility 
for an annuity should be determined under Section 2 irrespec¬ 
tive of the fact that she had been properly awarded a pension 
under Section 6 based on her Southern Pacific Railroad Com¬ 
pany pension, and in directing that, if appellee is found quali¬ 
fied under Section 2, she should be granted an annuity effective 
August 1, 1938, in lieu of and in substitution for her pension 
as of that date. To the contrary, the award of a pension under 
Section 6 precludes a person from being eligible for an an¬ 
nuity under Section 2, except insofar as annuity eligibility is 
expressly preserved in Section 6 for pensioners who were eligi¬ 
ble for annuities on July 1, 1937. 


The interpretation of the applicable statutory provisions 
made by the Railroad Retirement Board should not be dis¬ 
turbed unless it is plainly erroneous; the court below erred jn 
not sustaining the Board’s interpretation, for that interpreta¬ 
tion is not plainly erroneous, but, to the contrary, is the cor¬ 
rect interpretation in view of the language, the underlying 
principles, and the aims and purposes of the statute. 


SUMMARY OF ARGUMENT 


Appellee was properly awarded a pension under Section 6 
of the Railroad Retirement Act of 1937, and was not, on July 
1,1937, eligible for an annuity under Section 2. 


The award of a pension under Section 6 precludes a person 
from being eligible for an annuity under Section 2 except inso¬ 
far as annuity eligibility is expressly preserved in Section 6 fbr 
pensioners who were eligible for annuities on July 1, 1937. 

1. The provisions of Section 6 as a whole divide railroad 
pensioners, as of July 1, 1937, into two permanent groups, one 
to receive annuities for life, and the other to receive pensions 
for life. 

2. The provision that pension payments to persons eligible 
for annuities on July 1, 1937, shall cease by October 1, 1937, 
cannot be rationally accounted for except under an interpreta¬ 
tion that the division into two groups was intended to be 
permanent. 

3. Similarly, the provision in the second sentence of para¬ 
graph (b) that the annuity claims of pensioners eligible fbr 
annuities on July 1, 1937, “shall be adjudicated in the sarhe 
manner and with the same effect as if no pension payments 
had been made” cannot be rationally accounted for except 
under an interpretation that pensioners generally are pre¬ 
cluded from annuity eligibility. 

4. The fact that the provisions for adjustment to prevent 
duplication in connection with change from pension to an- 
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nuity, apply only to pensioners eligible for annuities on July 
1, 1937, is further evidence that changes from pension to an¬ 
nuity were not intended to occur in the case of any other 
pensioners, that is, pensioners not eligible for annuities on 
July 1, 1937. 

5. That pensioners not eligible for annuities on July 1, 
1937, were not intended to change from pension to annuity 
is shown also by the absence of any provision stating whether 
such change would be compulsory or would be at the option 
of the pensioner. 

6. The interpretation by which appellee and the court 
below support their conclusion that change from pension to 
annuity is possible would necessarily lead to the unacceptable 
conclusion that pensioners who were not eligible for annuities 
on July 1, 1937, can receive annuities without discontinuance 
of their pensions. 

7. Anxiety to provide for appellee’s peculiar situation should 
not be permitted to lead to an interpretation under which 
the general principles intended to govern the great mass of 
pensioners would be destroyed. 

8. The Board, fully appreciative of the special appeal of 
appellee’s case, sought a basis for excepting her case from 
the principles governing pensioners generally, but was unable 
to find any statutory authority. 

Ill 

The interpretation of the applicable statutory provisions 
made by the Railroad Retirement Board should not be dis¬ 
turbed unless it is plainly erroneous. The Board’s interpre¬ 
tation is not plainly erroneous but to the contrary is the 
correct interpretation in view of the language, the underlying 
principles, and the aims and purposes of the statutory pro¬ 
visions involved. 

ARGUMENT 

It is important at the outset to appreciate the difference 
between an “annuity” under Section 2 of the Railroad Re¬ 
tirement Act of 1937 and a “pension” under Section G. 
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Eligibility for, and the amount of, annuities depend uplon 
factors such as the individual’s age, service and compensa¬ 
tion, cessation of service, and, in some cases, disability. Eli¬ 
gibility for a pension depends on the individual having been 
on the pension or gratuity roll of an employer on March 1 
and July 1, 1937, irrespective of cessation of service, and tihe 
amount of such pension is based on the amount of the pen¬ 
sion or gratuity granted by the employer. The beginning 
date of an annuity depends.on factors such as the filing date 
of the application and the last date of compensated service, 
whereas all pensions began on July 1, 1937. 

i 

i 

I 

Appellee was properly awarded a pension under section 6 |of 
the Railroad Retirement Act of 1937, and was not, on Ji^ly 
1, 1937, eligible for an annuity under section 2 

Section 6 provides that each individual who was, on Marph 
1 and July 1, 1937, on the pension or gratuity roll of gn 
employer by reason of his employment, shall be paid a pen¬ 
sion beginning July 1, 1937, at the same rate as the pension 
or gratuity granted to him by the employer. Appellee was, 
on March 1 and July 1, 1937, on the pension roll of the 
Southern Pacific Railroad Company, an employer under t(ie 
Act, by reason of her twenty-six years of service with th|at 
company, at the rate of $21.59 per month. Accordingly, she 
was awarded a pension under Section 6 beginning July 1, 1937, 
at the rate of $21.59 per month (Board Opinion, R. 65). 

Section 2 provides that individuals, if otherwise qualified, 
shall be eligible for annuities “after they shall have ceased to 
render compensated service to any person.” Appellee con¬ 
tinued in the compensated service of the Union Pacific Rail¬ 
road Company through July 1, 1937. Therefore, she coujd 
not have been eligible for an annuity under Section 2 on Jujy 
1, 1937 (Board Opinion, R. 67-71). 

There is no disagreement between the parties on these 
points and the judgment of the court below involves accept¬ 
ance of them. Although the order of the court below is n<j>t 
explicit on these points, the fact that it directs the granting 
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of an annuity effective as of August 1, 1938, in lieu of and in 
substitution for appellee’s pension as of that date, makes it 
clear that the court regarded appellee as not eligible for an 
annuity on July 1, 1937. For if appellee were so eligible on 
July 1, 1937, she would be within the terms of paragraph (b) 
of Section 6 under which no pension payments could validly 
have been made to her after the payment due October 1, 
1937, and all the pension payments made to her after that 
date would be erroneous and subject to recovery. This fact, 
undoubtedly, accounts for appellee’s never having claimed an¬ 
nuity eligibility as of July 1, 1937. In the proceedings before 
the Board, although appellee did not claim annuity eligibility 
as of July 1, 1937, counsel for another applicant similarly 
situated did advance the contention that failure to retire 
from compensated service before July 1, 1937, did not pre¬ 
vent the applicant from being eligible for an annuity on that 
date. The Board gave full consideration to this contention 
and concluded that cessation of compensated service is a con¬ 
dition for annuity eligibility (Board Opinion, R. 67-71). 

Inasmuch as appellee has never contended that she was eli¬ 
gible for an annuity on July 1,1937, and the order of the court 
below also recognizes her ineligibility on that date, this ques¬ 
tion is not elaborated upon here. 

II 

The award of a pension under section 6 precludes a person 
from being eligible for an annuity under section 2 except 
insofar as annuity eligibility is expressly preserved in sec¬ 
tion 6 for pensioners who were eligible for annuities on July 
1,1937 

1. The provisions of Section 6 as a whole divide railroad pensioners, as of 
July 1, 1937, into two permanent groups, one to receive annuities for life 
and the other to receive pensions for life 

Section 6 begins by providing that each individual who, on 
March 1 and July 1, 1937, was on the pension or gratuity roll 
of an employer by reason of his employment, shall be paid a 
pension on July 1, 1937, “and on the first day of each calen¬ 
dar month thereafter during his life.” The section provides 
further that if any such pensioner was eligible for an annuity 
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on July 1, 1937, his pension payments shall cease with tHe 
payment due on the first day of the month in which he Ss 
awarded an annuity, or, in any event, with the payment dpe 
on October 1, 1937, and that the annuity claim of such indi¬ 
vidual shall be adjudicated in the same manner and with the 
same effect as if no pension payments had been made. Thub, 
the basic plan of Section 6 is clear. Those pensioners wh|o 
were eligible for annuities on July 1, 1937, were to receive pen¬ 
sion payments only for a few months while their annuity ap¬ 
plications -were being adjudicated, and were to constitute ja 
group of annuitants for life. On the other hand, those pen¬ 
sioners who were not eligible for annuities on July 1, 1937, 
were to receive a pension under Section 6 on the first day <^f 
each calendar month for the rest of their lives. The sea¬ 
ting up in this manner of two groups of beneficiaries for lifk, 
without any provision even so much as suggesting the possi¬ 
bility of change from one group to the other, is a clear indi¬ 
cation that the division was intended to be permanent and, 
consequently, that pensioners who were not eligible for annui¬ 
ties on July 1, 1937, could never thereafter become eligible to 
receive annuities (Board Opinion, R. 80-86). 

This permanent division of pensioners into two groups is 
entirely reasonable wdien it is considered that Congress wals 
dealing with railroad pensioners, a class of persons who had 
been retired from service because of age or disability. Having 
in mind that these pensioners had reached the end of their 
service, Congress very reasonably considered that by July 1, 
1937, they would already have become eligible for annuities, 
or would never become eligible; that is, those pensioners who 
had been retired after August 29, 1935 (the enactment date of 
the Act), would be eligible for annuities by July 1, 1937, while 
those pensioners who had been retired before August 29, 
1935, w T ould not be eligible for annuities by July 1, 1937, anp 
would never become eligible after that date. 1 Against this 
background, Section 6 w T as drafted so as to make a perma-t- 
nent division of the railroad pensioners on the basis of eligif 

1 Employee status in the railroad industry on or after August 29, 1935j, 
is a condition of eligibility for an annuity (Section 2 (a)). 

I 

I 


I 
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bility or ineligibility for an annuity on July 1, 1937, the pen¬ 
sioners eligible on that date to receive annuities for life, 
and the pensioners not eligible on that date to receive pen¬ 
sions for life. The case of a railroad pensioner, not eligible 
for an annuity on July 1. 1937, becoming eligible after that 
date, would be exceptional, and Congress, in drafting Section 
6, did not make provision for such an exceptional case. What 
appellee is urging here is that there be read into the statute 
an exception which Congress, wisely or unwisely, did not 
include. 

2. The provision that pension payments to persons eligible for annuities 

on July 1, 1937, shall cease by October 1, 1937, cannot be rationally ac¬ 
counted for except under an interpretation that the division into two 

groups was intended to be permanent 

The legislative history of Section 6 shows that originally 
pensioners eligible for annuities on July 1, 1937, were not 
to be given any pensions whatever under Section 6 but were 
to be left to their annuities (Board Opinion, R. 71). The 
hearings on the bill had extended late into the month of 
June 1937, and it was expected that the railroads would stop 
making pension payments on July 1, 1937, for on that day 
pension payments under Section 6 were to begin. When 
it was realized that the pensioners eligible for annuities on 
July 1, 1937, would need time in which to have their annuity 
applications adjudicated by the Board, the draft of Section 6 
was amended to its present form enabling them to receive 
pension payments for a few months while their annuity ap¬ 
plications were being adjudicated, but providing also that in 
no event shall they be paid pensions after October 1, 1987 
(Board Opinion, R. 82). 

The objective of maintaining uninterrupted monthly pay¬ 
ments furnishes no explanation whatever for the provision 
that these pension payments shall cease by October 1, 1937. 
If the draftsmen had intended that pensioners not eligible 
for annuities on July 1, 1937, could change from pension to 
annuity at any future time, then they would surely have per¬ 
mitted the other pensioners, those eligible for annuities on 
July 1, 1937, to change from pension to annuity whenever 
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their annuity eligibility was established, and the provision 
for discontinuance of their pensions by October 1, 1937, would 
have been without purpose. There is no conceivable reaspn 
or purpose which Congress could have had in setting a dead¬ 
line of October 1, 1937, with respect to pensioners who were 
eligible for annuities on July 1, 1937, and not setting ahy 
limit whatever as to other pensioners, for example, one who 
became eligible on July 2, 1937. The only interpretation 
which will rationally account for the October 1, 1937, pro¬ 
vision is that the division between pensioners and annuitants 
was intended to be permanent and that no changes from pein- 
sion to annuity were intended to occur except as specifically 
authorized in paragraph (b) with respect to pensioners who 
were eligible for annuities on July 1, 1937 (Board Opinion, 
R. 84). 


3. Similarly, the provision in the second sentence of paragraph (b) that 
the annuity claims of pensioners eligible for annuities on July 1, 1937, 
“shall be adjudicated in the same manner and with the same effect as if 
no pension payments had been made” cannot be rationally accounted for 
except under an interpretation that pensioners generally are precluded 
from annuity eligibility 


As noted under point 2, the first sentence of paragraph (b) 
provides that pension payments to individuals who were eligi¬ 
ble for annuities on July 1, 1937, shall cease on October 1, 
1937, and refers expressly to the award and certification of 
annuities to those individuals. It is noteworthy that imme¬ 
diately after this is an express provision that the annuity 
claims of these individuals “shall be adjudicated in the same 
manner and with the same effect as if no pension payments 
had been made.” If Section 2 were intended to confer an¬ 
nuity eligibility upon pensioners irrespective of their being 
pensioners under Section 6, there could have been no doubt 
that the individuals whose pensions had thus been caused to 
terminate after a few months would be entitled to receive an¬ 
nuities. Obviously, the provision expressly saving annuity 
rights would be superfluous, and indeed anomalous, if it were 
not the intention that pensioners generally could not be eligi¬ 
ble for annuities. Since an express provision was deemed 
necessary to save annuity rights for pensioners whose pensions 
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had been caused to cease and as to whom the award of annui¬ 
ties had been expressly mentioned, all the more would such an 
express provision be necessary to preserve annuity rights for 
pensioners whose pensions were expressly awarded for the 
duration of their lives and as to whom the possibility of award¬ 
ing annuities had never been mentioned. 

4. The fact that the provisions for adjustment to prevent duplication in 
connection with change from pension to annuity, apply only to pensioners 
eligible for annuities on July 1, 1937, is further evidence that changes 
from pension to annuity were not intended to occur in the case of any 
other pensioners, that is, pensioners not eligible for annuities on July 1, 
1937 

The proviso in paragraph (b) of Section 6 states explicitly 
that in the event pension payments have been made in any 
month in which the pensioner was entitled to an annuity, the 
difference between the amounts paid as pensions and the 
amounts due as annuities shall be adjusted in accordance with 
such rules and regulations as the Board may deem just and 
reasonable. This provision applies only to pensioners eligible 
for annuities on July 1, 1937, and no such provision appears 
with respect to other pensioners. Inasmuch as the draftsmen 
provided so explicitly for adjustment in connection with 
change from pension to annuity in those cases in which such 
changes were expressly authorized, the absence of any such 
provisions with respect to other pensioners can mean only that 
such other pensioners were never intended to change from pen¬ 
sion to annuity. 

5. That pensioners not eligible for annuities on July 1, 1937, were not 
intended to change from pension to annuity is shown also by the absence 
of any provision stating whether such change would be compulsory or 
would be at the option of the pensioner 

With respect to pensioners eligible for annuities on July 1, 
1937, it is clear under the provisions of paragraph (b) that 
their pensions must cease by October 1, 1937, and that they 
are left with annuities even though the annuities may be 
smaller in amount than the pensions. For example, the pen¬ 
sioner might be less than age sixty-five and eligible only for a 
reduced annuity under Section 2 (a) 2 (b) based on age and 
disability, and he might wish to continue receiving a pension 
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under Section 6 until he attains age sixty-five, when he woujld 
be eligible for an unreduced annuity under Section 2 (a) jl. 
Under the provisions of paragraph (b) such a pensioner can¬ 
not do this; his pension would necessarily cease with the pay¬ 
ment of October 1, 1937. Suppose the same situation were to 
arise in the case of a pensioner who was not eligible for ahy 
annuity on July 1, 1937, that is, the pensioner has acquired 
after July 1, 1937, the qualifications for a reduced annuity 
which is smaller in amount than the pension. If change froin 
pension to annuity were possible, would he be compelled to 
change from pension to annuity at once, or could he defer the 
change until he attains age sixty-five, when he would qualify 
for an unreduced annuity? If it were held that he has sin 
option in this matter, the result would be an unreasonable 
distinction between pensioners such as he, and pensioners 
eligible for annuities on July 1, 1937, who have no choice bfit 
to take the annuity. If, on the other hand, it were held thit 
he has no option in the matter but is compelled to change to 
the reduced annuity, the imposition of such a requirement jn 
the absence of statutory provision obviously would amount to 
legislation rather than interpretation. The absence of anjy 
provision one way or the other on so serious a question can t^e 
explained only on the ground that pensioners not eligible fqr 
annuities on July 1, 1937, were never intended to change froijn 
pension to annuity (Board Opinion, R. 87-8$). 

6. The interpretation by which appellee and the court below support their 
conclusion that change from pension to annuity is possible would neces¬ 
sarily lead to the unacceptable conclusion that pensioners who were not 
eligible for annuities on July 1, 1937, can receive annuities without dis¬ 
continuance of their pensions 

Appellee has sought to establish that change from pensiofi 
to annuity is possible by urging that annuity eligibility is gov¬ 
erned by Section 2 without reference to Section 6, and tfie 
judgment of the court below rests on this ground. If it werp 
true that Section 2 operates without any limitation from Sec¬ 
tion 6, it would necessarily follow that any pensioner nc^t 
eligible for an annuity on July 1, 1937, who later meets the 
qualifications of Section 2 could demand that he be paid aii 
annuity and that he continue receiving his pension under Secj- 
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tion 6; for there is no provision in Section 6 that pensions of 
such individuals shall cease because of eligibility for or award 
of an annuity, nor is there any provision in Section 2 that 
eligibility for or award of an annuity shall cause discontinu¬ 
ance of a pension under Section 6. 

But a conclusion that pensioners who were not eligible 
for annuities on July 1, 1937, may receive annuities together 
with pensions is clearly unacceptable (Board Opinion, R. 
71-80). On its face, such a conclusion is highly unreasonable. 
Also, the provision in Section 6 expressly saving annuity 
rights for only those pensioners who were eligible for an¬ 
nuities on July 1, 1937, is a clear indication that other pen¬ 
sioners are not to have annuity rights. Furthermore, the 
only provisions which apparently authorize duplication (in 
Section 6 (b)) are immediately followed by a proviso ex¬ 
pressly prohibiting duplication, thus showing that duplica¬ 
tion was considered impossible except by express authoriza¬ 
tion and that a provision specifically prohibiting duplication 
was considered appropriate only in connection with provi¬ 
sions expressly authorizing duplication. Finally, if pen¬ 
sioners who were not eligible for annuities on July 1, 1937, 
were permitted to receive annuities together with their pen¬ 
sions, while pensioners who were eligible for annuities on 
July 1, 1937, are expressly precluded from this by the pro¬ 
viso of paragraph (b), there would result a wholly unrea¬ 
sonable distinction between the two classes of pensioners.' 
It is impossible to suppose, with pensioners who were eligible 
for annuities on July 1, 1937, limited to annuities, that pen¬ 
sioners who were not eligible for annuities on that date can 
by reason of that simple fact receive annuities together with 
pensions. 

It is highly significant that appellee has waived any claim 
to an annuity together with a pension (R. 39), and that the 
court below, with no statutory authority whatever, has ruled 
that the award of an annuity shall be in substitution for 
her pension. This reluctance to accept the logical results 
of the interpretation contended for signifies a recognition of 
the unreasonableness of those results. Waiver by the appellee 
does not remove the inherent unreasonableness of such an 
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interpretation, for other pensioners may insist on receiving 
an annuity together with a pension. Thus, although Ap¬ 
pellee wishes only to change from pension to annuity, she 
has not suggested any interpretation which would permit 
this without at the same time leading to the unacceptable 
conclusion that a pensioner can insist upon an annuity! to¬ 
gether with a pension. The true explanation for the jin- 
ability to suggest such an interpretation is the fact that 
the draftsmen actually intended that, as of July 1, 1937, 
pensioners should be permanently divided into two groiips, 
pensioners for life and annuitants for life. 

7. Anxiety to provide for appellee’s peculiar situation should not be per¬ 
mitted to lead to an interpretation under which the general principles 
intended to govern the great mass of pensioners would be destroyed 

In adopting the general plan of dividing pensioners iftto 
two permanent groups, each limited to one type of benefit, the 
draftsmen had in mind the great mass of pensioners whpse 
pensions would differ from the amounts of annuities by a tew 
dollars more or less. Having these pensioners in mind, the 
draftsmen reasonably divided them into the two groups men¬ 
tioned. Appellee’s case differs from these typical cases j in 
that one of her two joint employers, the Southern Pacific Rail¬ 
road Company, happened to withdraw from the joint Ar¬ 
rangement and grant her a pension before she was ready; to 
retire from service. The intention presumably was that when 
she would later retire, the Union Pacific Railroad Company, 
for whom she continued to work, would grant her a pension jon 
its share of her service, and she would then be in essentially 
the same position as the typical pensioner. If the Railroad 
Retirement Act had never been passed, this presumably; is 
what would have happened, and no question would ever have 
arisen. Or, if appellee had been pensioned by the Union Pa¬ 
cific Railroad Company before March 1, 1937, no problem 
would have arisen. But appellee did not see fit to retire Un¬ 
til August 1938, and the Union Pacific Railroad Company ap¬ 
parently has not granted her a pension on its share of per 
service. Appellee’s position thus reduces itself to the propo¬ 
sition that merely because of the fortuitous chain of circum- 
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stances which resulted in her being on the pension roll of only- 
one of the railroads on the crucial dates, March 1 and July 1, 
1937, an interpretation should be adopted involving destruc¬ 
tion of the general principles which were reasonably intended 
to govern the great mass of pensioners, in order that she may 
receive more money under the Act. We submit that these 
general principles should not be destroyed solely for the sake 
of an unusual case such as appellee’s. 

S. The Board, fully appreciative of the special appeal of appellee’s case, 
sought a basis for excepting her case from the principles governing 
pensioners generally, but was unable to find any statutory authority 

The Opinion of the Board shows that a serious effort was 
made to find a basis of interpretation under which it would be 
possible to grant additional benefits to appellee without dis¬ 
turbing the principles applicable to pensioners generally 
(Board Opinion, R. 89-95). However, the Board was unable 
to find any basis for granting special treatment to appellee’s 
case under the existing provisions of the Act. The situation 
essentially is one in which an act was drafted with reference 
to a group of typical cases, and no provision was made for an 
unusual case such as appellee’s. Although a feeling that Con¬ 
gress would have been wiser to provide for special cases may be 
wholly reasonable, such a feeling cannot serve as a basis either 
for destroying the general principles which were reasonably 
intended to govern the mass of typical cases or for reading in 
an exception which Congress failed to include. 

Ill 

The interpretation of the applicable statutory provisions made 
by the Railroad Retirement Board should not be disturbed 
unless it is plainly erroneous. The Board’s interpretation is 
not plainly erroneous but to the contrary is the correct in¬ 
terpretation in view of the language, the underlying princi¬ 
ples and the aims and purposes of the statutory provisions 

It is well settled that the interpretation by an administra¬ 
tive agency of the statute which it administers is not to be 
disturbed by a court unless it is plainly erroneous. United 
States v. Philbrick, 120 U. S. 52, 59 (1887); United States v. 
Jackson, 280 U. S. 183, 193 (1930). This rule is especially 
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applicable to the Board’s interpretation involved in this cape, 
for all the characteristics of administrative decisions empha¬ 
sized by the courts in applying the rule are strikingly 
present: 

1. Administrative agency is experienced and expert in the specialized field 

covered by the statute 2 

By law two of the three members of the Railroad Retire¬ 
ment Board are appointed fiom recommendations of the rail¬ 
road industry, one recommended by representatives of carrielrs, 
and one by representatives of employees (Section 10 (a)). 
Mr. Murray W. Latimer, Chairman of the Board, and JVtr. 
Lee M. Eddy, labor member of the Board, have held th4se 
positions since their appointment under the railroad retiite- 
ment act of 1934 (Act of June 27, 1934, c. 868, 48 Stat. 1283- 
1289), and thus have had administrative experience under all 
three railroad retirement acts. 

| 

2. Members of administrative agency are frequently individuals who played 

a part in the drafting of the statutes, 3 and who suggested the policy of 

the legislation 4 

Mr. Eddy has testified at the congressional committee he4r- 
ings on the railroad retirement acts of 1934 and 1935 (Act jof 
August 29, 1935, c. 812, 49 Stat. 967; U. S. C., Title 45, §§ 21&- 
228). 5 Mr. Latimer has testified at the hearings on the 19$5 
and 1937 Acts. 0 When employers and employees agreed uppn 
the bill which became the 1937 Act they advised Congrqss 
that “every step taken in the matter was with the approval 
and after consultation with the actuaries representing the 
Railroad Retirement Board. In fact, Mr. Latimer, Chairman 

3 United States v. Moore, 95 U. S. 760. 763 (1877) ; Heath v. Wallace, 138 
U. S. 573, 582 (1891) ; Securities and Exchange Commission v. Associated 
Gas and Electric Co.. 99 F. (2d) 795, 798 (C. C. A. 2d, 1938). 

’Brown v. United States, 113 U. S. 568, 570 (1885); Hastings, etc. Rail¬ 
road Co. v. Whitney, 132 U. S. 357, 366 (1SS9). 

4 Eells v. Ross, 64 Fed. 417, 420 (C. C. A. 9th, 1S94) ; Blanset v. Cardin, 
256 U. S. 319, 326 (1921). 

6 See Hearings: 73rd Cong., 2nd Sess., on H. R. 9596, p. 6; 73rd Cong., 
2nd Sess., on S. 3231, p. 49; and 74th Cong., 1st Sess., on S. 3151, p. 64. 

•See Hearings: 74th Cong., 1st Sess., on S. 3151, p. 163; 74th Cong., list 
Sess., on H. R. 8651, p. 17; 75th Cong., 1st Sess., on H. R. 6956, p. 137; apd 
75th Cong., 1st Sess., on S. 2395, p. 107. 
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of the Board, was for all practical purposes a member of the 
committee that negotiated this agreement.” 7 * * 

3. Interpretation contemporaneous with statute" 

The Administrative interpretation here in question was first 
adopted on September 21, 1937, which was as soon as prac¬ 
ticable after enactment of the 1937 Act on June 24, 1937, and 
-was the established interpretation when appellee’s application 
for annuity was filed on July 8, 1938. 

4. Administrative agency best understands the methods by which a new 
and untried statute can be made to work* 

In the summer of 1937, when the problem of interpretation 
involved in this proceeding was being studied by the Board, 
the Railroad Retirement Act of 1937 was a new statute and 
the Board was confronted with the task of so interpreting its 
various provisions that they would operate harmoniously, in 
an efficiently functioning administration. 

5. Interpretation consistently and uniformly applied 10 11 

Since its adoption, the interpretation of the Board has been 
consistently and uniformly applied in numerous cases. 

6. Administrative ruling has been promulgated in regulations u 

The ruling of the Board has been included in every codi¬ 
fication of regulations promulgated by the Board. 12 

7. Administrative ruling has been generally unchallenged u 

The Board ruling which has been consistently and uniformly 
applied in numerous cases and has been promulgated in reg¬ 
ulations has gone generally unchallenged. 

7 See Hearings, 75th Cong., 1st Sess., on S. 2395, at p. 51. 

•United States v. Philbrick, 120 U. S. 52, 59 (1SS7) ; Faweus Machine Co. 
v. United States, 2S2 U. S. 375. 378 (1931). 

* Norwegian Nitrogen Co. v. United States, 2SS U. S. 294, 315 (1933). 

10 Five Per Cent Cases, 110 U. S. 471, 484 (1SS4) ; Orchard v. Alexander, 
157 U. S. 372, 383 (1895). 

“Malley v. Walter Baker and Co., 281 Fed. 41, 46 (C. C. A. 1st, 1922) ; 
Brewster v. Gage. 280 U. S. 327, 33G (1930). 

“ Board Regulations under the Railroad Retirement Act of 1937; Section 
40.05, 3 Federal Register, p. 1493, June 23, 193S; Section 240.05, 4 Federal 
Register, p. 149-1, April 7, 1939. 

11 Norwegian Nitrogen Co. v. United States, 2S8 U. S. 294, 315 (1933). 
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On all the considerations, it is respectfully submitted that 
the interpretation of the Board involved in this case is nojfc 
plainly erroneous; to the contrary, it is the correct interj- 
pretation in view of the language, the underlying principle? 
and the aims and purposes of the statute. 

CONCLUSION 

For the reasons set forth in this Brief, the judgment of the 
court below should be reversed and the case should be re¬ 
manded to the court below with directions to dismiss the 
complaint. 

Lester P. Schoene, 

General Counsel, 
Railroad Retirement Board. 

David B. Schreiber, 

Assistant General Counsel, 

Railroad Retirement Board. 

Arnold I. Coplan, 

Jacob Abramson, 

Attorneys, Railroad Retirement Board. 
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U. S. SOVCRNMCNT PRINTINC OIFICE: 1941 




[Public— No. 162—75th Congress] 

[Chapter 382 —1st Session] 

[H. R. 7519] 

AN ACT 

To amend an Act entitled “An Act to establish a retirement system for em¬ 
ployees of carriers subject to the Interstate Commerce Act, and for other 
purposes”, approved August 29, 1935. 

Be it enacted by the Senate and Rouse of Representatives of the 
United States of America in Congress assembled , 


PART I 


a 


That the Act of August 29, 1935, entitled “An Act to establish 
retirement system for employees of carriers subject to the Interstate 
Commerce Act, and for otner purposes”, be, and it is hereby, amended 
to read as follows: 


u 


DEFINITIONS 


“Section 1. For the purposes of this Act— 

“(a) The term ‘employer’ means any carrier (as defined in sulj>- 
section (m) of this section), and any company which is directly or 
indirectly owned or controlled by one or more such carriers or under 
common control therewith, and which operates any equipment br 
facility or performs any service (except trucking service, casual 
service, and the casual operation of equipment or facilities) in con¬ 
nection with the transportation of passengers or property by railroad, 
or the receipt, delivery, elevation, transfer in transit, refrigeration 
or icing, storage, or handling of property transported by railroad, 
and any receiver, trustee, or other individual or body, judicial dr 
otherwise, when in the possession of the property or operating all dr 
any part of the business of any such employer: Provided , however , 
That the term ‘employer’ shall not include any street, interurban, or 
suburban electric railway, unless such railway is operating as a paij-t 
of a general steam-railroad system of transportation, but shall not 
exclude any part of the general steam-railroad system of transporta¬ 
tion now or hereafter operated by any other motive power. The 
Interstate Commerce Commission is hereby authorized and directed 
upon request of the Board, or upon complaint of any party interested, 
to determine after hearing whether any line operated by electric 
power falls within the terms of this proviso. The term ‘employed’ 
shall also include railroad associations, traffic associations, tariff 
bureaus, demurrage bureaus, weighing and inspection bureaus, col¬ 
lection agencies and other associations, bureaus, agencies, or organi¬ 
zations controlled and maintained wholly or principally by two dr 
more employers as hereinbefore defined and engaged in the perforiii- 
ance of services in connection with or incidental to railroad transpor¬ 
tation; and railway labor organizations, national in scope, whicn 
have been or may be organized in accordance with the provisions df 
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the Railway Labor Act, as amended, and their State and National 
legislative committees and their general committees and their insur¬ 
ance departments and their local lodges and divisions, established pur¬ 
suant to the constitution and bylaws of such organizations. 

“(b) The term ‘employee’ means (1) any individual in the service 
of one or more employers for compensation, (2) any individual who 
is in the employment relation to one or more employers, and (3) an 
employee representative. The term ‘employee’ shall include an em¬ 
ployee of a local lodge or division defined as an employer in subsec¬ 
tion (a) only if he was in the service of or in the employment relation 
to a carrier on or after the enactment date. The term ‘employee 
representative’ means any officer or official representative of a railway 
labor organization other than a labor organization included in the 
term ‘employer’ as defined in section 1 (a) who before or after the 
enactment date was in the service of an employer as defined in section 
1 (a) and who is duly authorized and designated to represent em¬ 
ployees in accordance with the Railway Labor Act, as amended, and 
any individual who is regularly assigned to or regularly employed by 
such officer or official representative in connection with the duties of 
his office. 

“(c) An individual is in the service of an employer whether his 
service is rendered within or without the United States if he is sub¬ 
ject to the continuing authority of the employer to supervise and 
direct the manner of rendition of his service, which service he renders 
for compensation: Provided. however , That an individual shall be 
deemed to be in the service or an employer not conducting the princi¬ 
pal part of its business in the United States only when he is rendering 
service to it in the United States. 

“(d) An individual is in the employment relation to an employer 
if he is on furlough, subject to call for service within or outside the 
United States and ready and willing to serve, or on leave of absence, 
or absent on account of sickness or disability; all in accordance with 
the established rules and practices in effect on the employer: Pro¬ 
vided , however , That an individual shall not be deemed to have, been 
on the enactment date in the employment relation to an employer 
not conducting the principal part of its business in the United States 
unless during the last pay-roll period in which he rendered service 
to it prior to the enactment date, he rendered service to it in the 
United States. 

“■(e) The term ‘United States’, when used in a geographical sense, 
means the States, Alaska, Hawaii, and the District of Columbia. 

“(f) The term ‘years of service* shall mean the number of years an 
individual as an employee shall have rendered service to one or more 
employers for compensation or received remuneration for time lost, 
and shall be computed in accordance with the provisions of section 
3 (b): Provided, however. That where service prior to the enactment 
date may be included in tne computation of years of service as pro¬ 
vided in subdivision (1) of section 8 (b), it may be included as to 
service rendered to a person which was on the enactment date an 
employer, irrespective of whether, at the time such service was ren¬ 
dered, such person was an employer; and it may also be included as 
to service rendered to any express company, sleeping-car company, or 
carrier by railroad which was a predecessor of a company wnich, on 
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the enactment date, was a carrier as defined in subsection (m), irre¬ 
spective of whether, at the time such service was rendered to suclji 
predecessor, it was an employer. Twelve calendar months, consecu¬ 
tive or otherwise, in each of which an employee has rendered suclji 
service or received such wages for time lost, shall constitute a year of 
service. An ultimate fraction of six months or more shall be taken 
as one year. An ultimate fraction of less than six months shall be 
taken at its actual value. 

“(g) The term ‘annuity’ means a monthly sum which is payable oh 
the 1st day of each calendar month for the accrual during the pre¬ 
ceding calendar month. 

“(h) The term ‘compensation’ means any form of money remuneraj- 
tion earned by an individual for services rendered as an employee to 
one or more employers, or as an employee representative, including 
remuneration paid for time lost as an employee, but remuneratioh 
paid for time lost shall be deemed earnea in the month in which 
such time is lost. Such term does not include tips, or the voluntary 
payment by an employer, without deduction from the remuneration 
of the employee, of any tax now or hereafter imposed with respect to 
the compensation of such employee. 

“(i) The term ‘Board’ means the Railroad Retirement Board. 

“ (j) The term ‘enactment date’ means the 29th day of August 1935. 
“(k) The term ‘company’ includes corporations, associations, and 
joint-stock companies. 

“(1) The term ‘employee’ includes an officer of an employer. 

“(m) The term ‘carrier’ means an express company, sleeping-cajr 
company, or carrier by railroad, subject to part I of the Interstate 
Commerce Act. 

“(n) The term ‘person’ means an individual, a partnership, ap 
association, a joint-stock company, or a corporation. 
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ANNUITIES 


“Sec. 2. (a) The following-described individuals, if they shall have 
been employees on or after the enactment date, shall, subject to thje 
conditions set forth in subsections (b), (c), and (d), be eligible far 
annuities after they shall have ceased to render compensated service 
to any person, whether or not an employer as defined in section 1 
(a) (but with the right to engage in other employment to the extent 
not prohibited by subsection (d)): 

‘‘1. Individuals who on or after the enactment date shall be sixtyj- 
five years of age or over. 

“2. Individuals who on or after the enactment date shall be sixtjjr 
years of age or over and (a) either have completed thirty years of 
service or (b) have become totally and permanently disabled for 
regular employment for hire, but the annuity of such individuals 
shall be reauced one one-hundred-and-eightieth for each calendar 
month that they are under age sixty-five when the annuity beginjs 
to accrue. 

“3. Individuals, without regard to age, who on or after the enact¬ 
ment date are totally and permanently .disabled for regular employ¬ 
ment for hire and shall have completed thirty years of service. 

“Such satisfactory proof of the permanent total disability an(l 
of the continuance of such disability until age sixty-five shall bp 



4 


[PIT*- 182.1 


made from time to time as may be prescribed by the Board. If the 
individual fails to comply with the requirements prescribed by the 
Board as to proof of the disability or the continuance of the dis¬ 
ability until age sixty-five, his right to an annuity under subdivision 
2 or subdivision 3 of this subsection by reason of such disability 
shall, except for good cause shown to the Board, cease, but without 
prejudice to his rights under subdivision 1 or 2 (a) of this sub¬ 
section. If, prior to attaining age sixty-five, such an individual 
recovers and is no longer disabled for regular employment for hire, 
his annuity shall cease upon the last day of the month in which 
he so recovers and if after such recovery the individual is granted 
an annuity under subdivision 1 or 2 (a) of this subsection, tho 
amount of such annuity shall be reduced on an actuarial basis to be 
determined by the Board so as to compensate for the annuity pre¬ 
viously received under this subdivision. 

“(b) An annuity shall be paid only if the applicant shall have 
relinquished such rights as he may have to return to the service of 
an employer and of the person by whom he was last employed; but 
this requirement shall not apply to the individuals mentioned in sub¬ 
division 2 (b) and subdivision 3 of subsection (a) prior to attaining 
age sixty-five. 

“(c) An annuity shall begin to accrue as of a date to be specified 
in a written application (to be made in such manner and form as 
may be prescribed by the Board and to be signed by the individual 
entitled thereto), but— 

“(1) not before the date following the last day of compensated 
service of the applicant, and 

“(2) not more than sixty days before the filing of the 
application. 

“(a) No annuity shall be paid with respect to any month in which 
an individual in receipt of an annuity hereunder shall render com¬ 
pensated service to an employer or to tne last person by whom he was 
employed prior to the date on which the annuity began to accrue. 
Individuals receiving annuities shall report to the Board immediately 
all such compensated service. 


“computation op annuities 

“Sec. 3. (a) The annuity shall be computed by multiplying an 
individual’s ‘years of service’ by the following percentages of his 
‘monthly compensation’: 2 per centum of the first $50; l 1 /^ per centum 
of the next $100; and 1 per centum of the pext $150. 

“(b) The ‘years of service’ of an individual shall be determined 
as follows: 

“(1) In the case of an individual who was an employee on 
the enactment date, the years of service shall include all his service 
subsequent to December 31, 1936, and if the total number of such 
years is less than thirty, then the years of service shall also include 
his service prior to January 1, 1937, but not so as to make his total 
years of service exceed thirty: Provided , however, That with respect 
to any such individual who rendered service to any employer after 
January 1, 1937, and who on the enactment date was not an 
employee of an employer conducting the principal part of its 
business in the United States no greater proportion of his service 
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rendered prior to January 1, 1937, shall be included in his ‘year^ 
of service’ than the proportion which his total compensation 
(including compensation in any month in excess of $300) fojr 
service alter January 1, 1937, rendered anywhere to an employed 
conducting the principal part of its business in the United State? 
or rendered in the United States to any other employer bears to hi? 
total compensation (including compensation in any month in excess 
of $300) for service rendered anywhere to an employer after Janu¬ 
ary 1,1937. 

“(2) In all other cases, the years of service shall include onty 
the service subsequent to December 31,1936. 

“(3) Where the years of service include only part of the service 
prior to January 1,1937, the part included shall be taken in reverse 
order beginning with the last calendar month of such service. 

“(4) In no case shall the years of service include any service 
rendered after June 30, 1937, by an individual who is sixty-five 
years of age or Over, except for the purpose of computing his 
monthly compensation as provided in subsection (c) of this section. 
“(c) The ‘monthly compensation’ shall be the average compensa¬ 
tion earned by an employee in calendar months included in his ‘years 
of service’, except (1) tnat with respect to service prior to January 
1, 1937, the monthly compensation shall be the average compensation 
earned by an employee in calendar months include! in his years of 
service in the years 1924-1931, and (2) that where service in tbje 
period 1924-1931 is, in the judgment of the Board, insufficient to 
constitute a fair and equitable basis for determining the monthly 
compensation for service prior to January 1, 1937, the Board shall 
determine the monthly compensation for such service in such mannejr 
as in its judgment shall be just and equitable. If the employee 
earned compensation after June 30, 1937, and after the last day of 
the month m which he attained age sixty-five, such compensation 
shall be disregarded if the result of taking such compensation into 
account woulcfbe to diminish his annuity. In computing the monthly 
compensation, no part of any month’s compensation in excess of 
$300 shall be recognized. 

“(d) The annuity of an individual who shall have been an 
employee representative shall be determined in the same manner 
and with the same effect as if the employee organization by which 
he shall have been employed were an employer. 

“(e) If the individual was an employee when he attained age 
sixty-five and has completed twenty years of service, the minimum 
annuity payable to him shall be $40 per month: Provided , Kowevef, 
That if the monthly compensation on which his annuity is based is 
less than $50, his annuity shall be 80 per centum of such monthly 
compensation, except that if such 80 per centum is less than $20, 
the annuity shall be $20 or the same amount as the monthly com¬ 
pensation, whichever is less. In no case shall the value of the 
annuity be less than the value of the additional old-age benefit fie 
would receive under title II of the Social Security Act if his service 
as an employee after December 31, 1936, were included in the terijn 
‘employment’ as defined therein. 

“(f) Annuity payments due an individual but not yet paid at 
death shall be paid to a surviving spouse if such spouse is entitled 
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to an annuity under an election made pursuant to the provisions 
of section 4; otherwise they shall be paid to the same individual or 
individuals who may be entitled to receive any death benefit that 
may be payable under the provisions of section 5. 

“(g) No annuity shall accrue with respect to the calendar month 
in which an annuitant dies. 

“(h) After an annuity has begun to accrue, it shall not be subject 
to recomputation on account of service rendered thereafter to an 
employer, except as provided in subdivision 3 of section 2 (a). 

“(i) If an annuity is less than $2.50, it may, in the discretion of 
the Board, be paid quarterly or in a lump sum equal to its com¬ 
muted value as determined by the Board. 

“joint and survivor annu ity 

“Sec. 4. An individual whose annuity shall not have begun to accrue 
may elect prior to January 1, 1938, or at least five years before the 
date on which his annuity begins to accrue, or upon furnishing proof - 
of health satisfactory to the Board, to have the value of his annuity 
apply to the payment of a reduced annuity to him during life ana 
an annuity after his death to his spouse durmg life equal to, or 75 per 
centum of, or 50 per centum of such reduced annuity. The amounts 
of the two annuities shall be such that their combined actuarial value 
as determined by the Board shall be the same as the actuarial 
value of the single-life annuity to which the individual would 
otherwise be entitled. Such election shall be irrevocable, except that 
it shall become inoperative if the individual or the spouse dies before 
the annuity begins to accrue or if the individual’s marriage is dis¬ 
solved or if the individual shall be granted an annuity under sub¬ 
division 3 of section 2 (a): Provided, however , That the individual 
may, if his marriage is dissolved before the date his annuity begins 
to accrue, or if his annuity under subdivision 3 of section 2 (a) 
ceases because of failure to make the required proof of disability, 
make a new election under the conditions stated in the first sentence 
of this subsection. The annuity of a spouse under this subsection 
shall begin to accrue on the first day of the calendar month in which 
the death of the individual occurs. 

“death benefits 

“Sec. 5. The following benefits shall be paid with respect to the 
death of individuals who were employees after December 31, 1936: 

“(a) If the deceased should not be survived by a widow or widower 
who is entitled to an annuity under an election made pursuant to the 
provisions of section 4, there shall be paid to such person or persons 
as the deceased may have designated by a writing filed with the 
Board prior to his death, or if there be no designation, to the legal 
representative of the deceased, the amount, if any, by which 4 per 
centum of the aggregate compensation earned by the deceased after 
December 31, 1936, exceeds the sum of the total of the annuity pay¬ 
ments actually made to the deceased plus the total of the annuity pay¬ 
ments due the deceased but not yet paid at death. If the person or 

P ersons designated to receive the death benefit do not survive the 
eceased, the death benefit shall be paid to the legal representative 
of the deceased. 
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“(b) If the deceased should be survived by a widow or widower 
entitled to an annuity under an election made pursuant to the provi¬ 
sions of section 4, there shall, on the death of the widow or widower, 
be paid to such person or persons as the deceased may have desig¬ 
nated by a writing filed with the Board prior to his death, or! if 
there be no designation, to the legal representative of the deceased, 
the amount, if any, bv which 4 per centum of the aggregate com¬ 
pensation earned by the deceased after* - December 31, 1936, exceeds 
the sum of the total of the annuity payments actually made to the 
deceased plus the total of the annuity payments actually made;to 
the widow or widower under an election made pursuant to the provi¬ 
sions of section 4 and under the provisions of section 3 (f)., plus the 
total of the annuity payments due the widow or widower but not yet 

§ aid at death. If the person or persons designated to receive the 
eath benefit do not survive the widow or widower, the death benefit 
shall be paid to the legal representative of the deceased. 

“In computing the aggregate compensation for the purpose of this 
section^ no part of any month’s earnings in excess of $300 shall;be 
recognized. 

“pensions to individuals on pension or gratuity rolls op employers 

“Sec. 6. (a) Beginning July 1, 1937, each individual then on the 
pension or gratuity roll of an employer by reason of his employment, 
who was on such roll on March 1,1937, shall be paid on July 1,1937, 
and on the 1st day of each calendar month thereafter during his life, 
a pension at the same rate as the pension or gratuity granted to him 
by the employer without diminution by reason of a general reduction 
or readjustment made subsequent to December 31, 1930, and appli¬ 
cable to pensioners of the employer: Provided , however , That no 
pension payable under this section shall exceed $120 monthly: And 
'provided further, That no individual on the pension or gratuity roll 
of ah employer not conducting the principal part of its business in the 
United States shall be paid a pension under this section unless, in the 
judgment of the Board, he was, on March 1, 1937, carried on the 
pension or gratuity roll as a United States pensioner. 

“(b) No individual covered by this section who was on July? 1, 
1937, eligible for an annuity under this Act or the Railroad Retire¬ 
ment Act of 1935, based in whole or in part on service rendered pijior 
to January 1,1937, shall receive a pension payment under this section 
subsequent to the payment due on October 1, 1937, or due on the 1st 
day of the month in which the application for an annuity of such 
individual has been awarded and certified by the Board, whichever of 
the two dates is earlier. The annuity claims of such individuals who 
receive pension payments under this section shall be adjudicated in 
the same manner and with the same effect as if no pension payments 
had been made: Provided , however , That no such individual shall be 
entitled to receive both a pension under this section and an annuity 
under this Act or the Railroad Retirement Act of 1935, and in the 
event pension payments have been made to any such individual in any 
month in which such individual is entitled to an annuity under this 
Act or the Railroad Retirement Act of 1935, the difference between 
the amounts paid as pensions and the amounts due as annuities sljiall 
be adjusted m accordance with such rules and regulations as the 
Board may deem just and reasonable. 
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“(c) The pension paid under this section shall not be considered 
to be in substitution for that part of the pension or gratuity from 
the employer which is in excess of a pension or gratuity at the rate 
of $120 a month. 

“Sec. 7. Nothing in this Act or the Railroad Retirement Act of 
1935 shall be taken as restricting or discouraging payment by em¬ 
ployers to retired employees of pensions or gratuities in addition to 
the annuities or pensions paid to such employees under such Acts, 
nor shall such Acts be taken as terminating any trust heretofore 
created for the payment of such pensions or gratuities. 

“conclusiveness of returns of compensation and of failure to 

MAKE RETURNS OF COMPENSATION 

“Sec. 8. Employers shall file with the Board, in such manner and 
form and at such times as the Board by rules and regulations may 
prescribe, returns under oath of monthly compensation of employees, 
and, if the Board shall so require, shall furnish employees with 
statements of their monthly compensation as reported to the Board. 
Any such return shall be conclusive as to the amount of compensa¬ 
tion earned by an employee during each month covered by the return, 
and the fact that no return was made of the compensation claimed 
to be earned by an employee during a particular calendar month shall 
be taken as conclusive that no compensation was earned by such 
employee during that month, unless the error in the amount of com¬ 
pensation returned in the one case, or the failure to make return 
of the compensation in the other case, is called to the attention of 
the Board within four years after the last date on which return of 
the compensation was required to be made. 

“erroneous payments 

“Seo. 9. (a) If the Board finds that at any time more or less than 
the correct amount of any annuity or pension has theretofore -been 
paid to any individual under this Act or the Railroad Retirement 
Act of 1935, then, under regulations made by the Board, proper 
adjustments shall be made in connection with subsequent payments 
under such Acts to the same individual. 

“(b) There shall be no recovery of payments of annuities, death 
benefits, or pensions from any person who, in the judgment of the 
Board, is without fault and if, m the judgment of the Board, such 
recovery would be against equity and good conscience. No disbursing 
officer shall be held liable for any amount paid by him to any person 
where the recovery of such amount is waived under this section. 

“retirement board 
“Personnel 

“Sec. 10. (a) There is hereby established as an independent agency 
in the executive branch of the Government a Railroad Retirement 
Board, to be composed of three members appointed by the President, 
by and with the advice and consent of the Senate. Each member 
shall hold office for a term of five years, except that any member 
appointed to fill a vacancy occurring prior to the expiration of the 
term for which his predecessor was appointed shall be appointed for 
the remainder of the term and the terms of office of the members first 
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taking office after the enactment date shall expire, as designated by 
the President, one at the end of two years, one at the end of three 
years, and one at the end of four years after the enactment date. 
One member shall be appointed from recommendations made by rep¬ 
resentatives of the employees and one member shall be appointed from 
recommendations made by representatives of carriers, m both cases 
as the President shall direct, so as to provide representation on the 
Board satisfactory to the largest number, respectively, of employees 
and carriers concerned. One member, who shall be the chairman of 
the Board, shall be appointed initially for a term of two years without 
recommendation by either carriers or employees and shall not be in 
the employment of or be pecuniarily or otherwise interested in any 
employer or organization of employees. Vacancies in the Board shall 
not impair the powers or affect the duties of the Board or of i the 
remaining members of the Board, of whom a majority of those in 
office shall constitute a quorum, for the transaction of business. Each 
of said members shall receive a salary of $10,000 per year, together 
with necessary traveling expenses and subsistence expenses, or per- 
diem allowance in lieu thereof, while away from the principal office 
of the Board on official duties. 

“Duties 

“(b) 1. The Board shall have and exercise all the duties and powers 
necessary to administer this Act and the Railroad Retirement Act of 
1935. The Board shall take such steps as may be necessary to enforce 
such Acts and make awards and certify payments. Decisions by the 
Board upon issues of law and fact relating to pensions, annuities: or 
death benefits shall not be subject to review by any other administra¬ 
tive or accounting officer, agent, or employee of the United States! 

“2. If the Board finds that an applicant is entitled to an annuity 
under the provisions of this Act or the Railroad Retirement Act of 
1935 then the Board shall make an award fixing the amount of the 
annuity and shall certify the payment thereof as hereinafter provided; 
otherwise the application shall be denied. 

“3. The Board shall from time to time certify to the Secretary! of 
the Treasury the name and address of each individual entitled to 
receive a payment, the amount of such payment, and the time! at 
which it should be made, and the Secretary of the Treasury through 
the Division of Disbursements of the Treasury Department, and pi(ior 
to audit by the General Accounting Office, shall make payment! in 
accordance with the certification by the Board. 

“4. The Board shall establish and promulgate rules and regulations 
to provide for the adjustment of all controversial matters arising) in 
the administration of such Acts, with power as a Board or through 
any member or designated subordinate thereof, to require and compel 
the attendance of witnesses, administer oaths, take testimony, and 
make all necessary investigations in any matter involving annuities 
or other payments and shall maintain such offices, provide such equip¬ 
ment, furnishings, supplies, services, and facilities, and employ such 
individuals and provide for their compensation and expenses as may 
be necessary for theproper discharge of its functions. In the employ¬ 
ment of such individuals under the civil service laws and rules the 
Board shall give preference over all others to individuals who have 
had experience in railroad service, if, in the judgment of the Board, 
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they possess the qualifications necessary for the proper discharge of 
the duties of the positions to which they are to be appointed. All 
rules, regulations, or decisions of the Board shall require the approval 
of at least two members except as provided in subdivision 5 of this 
subsection and they shall be enterea upon the records of the Board, 
which shall be a public record. Notice of a decision of the Board, 
or of an employee thereof, shall be communicated to the applicant 
in writing within thirty days after such decision shall have been 
made. The Board shall gather, keep, compile, and publish in con¬ 
venient form such records and data as may be necessary to assure 
proper administration of such Acts. The Board shall have power to 
require all employers and employees and any officer, board, commis¬ 
sion, or other agency of the United States to furnish such informa¬ 
tion and records as shall be necessary for the administration of such 
Acts. The several district courts of the United States and the Dis¬ 
trict Court of the United States for the District of Columbia shall 
have jurisdiction upon suit by the Board to compel obedience to any 
order of the Board issued pursuant to this section. The orders, writs, 
and processes of the District Court of the United States for the 
District of Columbia in such suits may run and be served anywhere 
in the United States. The Board shall make an annual report to the 
President of the United States to be submitted to Congress. Wit¬ 
nesses summoned before the Board shall be paid the same foes and 
mileage that are paid witnesses in the courts of the United States. 

“5. The Board is authorized to delegate to any of its employees 
the power to make decisions on applications for annuities or death 
benefits in accordance with rules and regulations prescribed by the 
Board: Provided , however , That any person aggrieved by a decision 
so made shall have the right to appeal to the Board. 

“court jurisdiction 

“Sec. 11. An employee or other person aggrieved may apply to 
the district court oi any district wherein the Board may have estab¬ 
lished an office or to the District Court of the United States for the 
District of Columbia to compel the Board (1) to set aside an action 
or decision of the Board claimed to be in violation of a legal right 
of the applicant or (2) to take action or to make a decision necessary 
for the enforcement of a legal right of the applicant Such court 
shall have jurisdiction to entertain such application and to grant 
appropriate relief. The decision of the Board with respect to an 
annuity, pension, or death benefit shall not be subject to review by 
any court unless suit is commenced within one year after the decision 
shall have been entered upon the records of the Board and communi¬ 
cated to the person claiming the annuity, pension, or death benefit. 
The jurisdiction herein specifically conferred upon the Federal courts 
shall not be held exclusive of any jurisdiction otherwise possessed 
by such courts to entertain actions at law or suits in equity in aid 
of the enforcement of rights or obligations arising under the pro¬ 
visions of this Act or the Railroad Retirement Act of 1935. 

“exemption 

“Sec. 12. No annuity or pension payment shall be assignable or 
be subject to any tax or to garnishment, attachment, or other legal 
process under any circumstances whatsoever, nor shall the payment 
thereof be anticipated. 
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“penalties 

“Sec. 13. Any officer or agent of an employer, as the -vford 
‘employer’ is hereinbefore defined, or any employee acting inj his 
own behalf, or any individual whether or not of the character herein¬ 
before defined, who shall willfully fail or refuse to make any report 
or furnish any information required, in accordance with the pro¬ 
visions of section 10 (b) 4, by the Board in the administration of 
this Act or the Railroad Retirement Act of 1935, or who Shall 
knowingly make or cause to be made any false or fraudulent state¬ 
ment or report when a statement or report is required to be made 
for the purpose of such Acts, or who shall knowingly make or! aid 
in making any false or fraudulent statement or claim for the purpose 
of causing an award or payment under such Acts, shall be punished 
by a fine of not more than $10,000 or by imprisonment not exceeding 
one year. 

“separability 

j 

“Sec. 14. If any provision of this Act or the Railroad Retirement 
Act of 1935, or the application thereof to any person or circum¬ 
stance, should be held invalid, the remainder of such Act, or the 
application of such provision to other persons or circumstances, shall 
not be affected thereby. 

j 

“railroad retirement account 

“Sec. 15. (a) There is hereby created an account in the Treasury 
of the United States to be known as the Railroad Retirement Account. 
There is hereby authorized to be appropriated to the account | for 
each fiscal year, beginning with the fiscal year ending June 30, 1937, 
as an annual premium an amount sufficient, with a reasonable margin 
for contingencies, to provide for the payment of all annuities, pen¬ 
sions, and death benefits in accordance with the provisions of]this 
Act and the Railroad Retirement Act of 1935. Such amount shall 
be based on such tables of mortality as the Railroad Retirement 
Board shall from time to time adopt, and on an interest rate of 
3 per centum per annum compounded annually. The Railijoad 
Retirement Board shall submit annually to the Bureau of the Budget 
an estimate of the appropriation to be made to the account. 

“(b) At the request and direction of the Board, it shall be!the 
duty of the Secretary of the Treasury to invest such portion of!the 
amounts credited to the account as, in the judgment of the Bo^rd, 
is not immediately required for the payment of annuities, pensions, 
and death benefits in accordance with the provisions of this Act hnd 
the Railroad Retirement Act of 1935 in interest-bearing obligations 
of the United States or in obligations guaranteed as to both prin¬ 
cipal and interest by the United States. For such purpose Such 
obligations may be acquired on original issue at par or by purchase 
of outstanding obligations at the market price. The purposes j for 
which obligations of the United States may be issued under jthe 
Second Liberty Bond Act, as amended, are hereby extended to author¬ 
ize the issuance at par of fecial obligations exclusively to the account. 
Such special obligations, shall bear interest at the rate of 3 per 
centum per annum. Obligations other than such special obligations 

j 
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may be acquired for the account only on such terms as to provide 
an investment yield of not less than 3 per centum per annum. It 
shall be the duty of the Secretary of the Treasury to sell and dispose 
of obligations in the account if it shall be in the interest of the account 
so to do. Any obligations acquired by the account, except special 
obligations issued exclusively to the account, may be sold at the 
market price. Special obligations issued exclusively to the account 
shall, at the request of the Board, be redeemed at par plus accrued 
interest. All amounts credited to the account shall be available for 
the payment of all annuities, pensions, and death benefits in accord¬ 
ance with the provisions of this Act and the Railroad Retirement Act 
of 1935. 

“(c) The Board is hereby authorized and directed to select two 
actuaries, one from recommendations made by representatives of 
employees and the other from recommendations made by representa¬ 
tives of carriers. These actuaries, along with a third who shall be 
designated by the Secretary of the Treasury, shall be known as the 
Actuarial Advisory Committee with respect to the Railroad Retire¬ 
ment Account The committee shall examine the actuarial reports 
and estimates made by the Railroad Retirement Board and shall have 
authority to recommend to the Board such changes in actuarial meth¬ 
ods as they may deem necessary. The compensation of the members 
of the committee of actuaries, exclusive of the member designated 
by the Secretary, shall be fixed by the Board on a per-diem basis. 

“(d) The Board shall include in its annual report a statement 
of the status and the operations of the Railroad Retirement Account. 
At intervals not longer than three years the Board shall make an 
estimate of the liabilities created by this Act and the Railroad Retire¬ 
ment Act of 1935 and shall include such estimate in its annual report. 
Such report shall also contain an estimate of the reduction in lia¬ 
bilities under Title II of the Social Security Act arising as a result 
of the maintenance of this Act and the Railroad Retirement Act of 
1935. 

“appropriation for administrative expenses 

“Sec. 16. There is hereby authorized to be appropriated from time 
to time such sums as may be necessary to provide for the expenses 
of the Board in administering the provisions of this Act and the 
Railroad Retirement Act of 1935. 

“social security act 

“Sec. 17. The term ‘employment’, as defined in subsection (b) of 
section 210 of title II of the Social Security Act, shall not include 
service performed by an individual as an employee as defined in 
section 1 (b). 

“free transportation 

“Sec. 18. It shall not be unlawful for carriers by railroad subject 
to this Act to furnish free transportation to individuals receiving 
annuities or pensions under this Act or the Railroad Retirement Act 
of 1935 in the same manner as such transportation is furnished to 
employees in their service.” 


PART II 


Sec. 201. The Act entitled “An Act to establish a retirement system 
for employees of carriers subject to the Interstate Commerce 'Act, 
and for other purposes”, approved August 29, 1935, as in force prior 
to its amendment by part I of this Act, may be cited as the “Rail¬ 
road Retirement Act of 1935”; and such Act, as amended by part I 
of this Act, may be cited as the “Railroad Retirement Act of 1937”. 

Sec. 202. The claims of individuals (and the claims of spouses; and 
next of kin of such individuals) who, prior to the date of the enact¬ 
ment of this Act, relinquished all rights to return to the service :of a 
carrier as defined in the Railroad Retirement Act of 1935 or ceased 
to be employee representatives as defined therein, and became eligible 
for annuities under such Act, shall be adjudicated by the Board in 
the same manner and with the same effect as if this Act had not been 
enacted: Provided , however , That with respect to any such claims 
no reduction shall be made in any annuity certified after the date of 
the enactment of this Act because of continuance in service after 
age sixty-five: And provided further , That service rendered prifir to 
August 29, 1935, to a company which on that date was a carrier as 
defined in the Railroad Retirement Act of 1935 ; shall be included in 
the service period in connection with any annuity certified in whole 
or in part by the Board after the date of the enactment of this Act, 
irrespective of whether at the time such service was rendered such 
company was a carrier as defined in the Railroad Retirement Acit of 
1935; and service rendered prior to August 29, 1935, to any express 
company, sleeping-car company, or carrier by railroad which was a 
predecessor of a company which on that date was a carrier as defined 
in the Railroad Retirement Act of 1935, shall also be included ini the 
service period in connection with any annuity certified in whole or 
in part oy the Board after the date of the enactment of this Xct, 
irrespective of whether at the time such service was rendered Such 
predecessor was a carrier as defined in the Railroad Retirement Act 
of 1935: And provided further : That annuity payments‘due an indi¬ 
vidual under the Railroad Retirement Act of 1935 but not yet paid 
at death shall be paid to a surviving spouse if such spouse is entitled 
to an annuity under an election made pursuant to the provisions of 
section 5 of such Act; otherwise they shall be paid to such person or 
persons as the deceased may have designated by a writing nled yjrith 
the Board prior to his death, or if there be no designation, to the 
legal representative of the deceased. 

Sec. 203. Any individual who, prior to the date of the enactment 
of this Act, relinquished all rights to return to the service of a bar¬ 
rier as defined in the Railroad Retirement Act of 1935 or ceased to be 
an employee representative as defined in such Act, and who is jnot 
eligible for an annuity under that Act but who would have oeen 
eligible for an annuity under the Railroad Retirement Act of 1937 
had such Act been in force from an 1 after August 29,1935, shall have 
his right to an annuity adjudicated under the Railroad Retirement 
Act of 1937: Provided , however , That no such annuity shall begin 
prior to the date of the enactment of this Act. 


* So In original. 
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Sec. 204. The Railroad Retirement Act of 1935 shall continue in 
force and effect with respect to the rights of individuals granted 
annuities prior to the date of the enactment of this Act. 

Sec. 205. The enactment of this Act shall have no effect on the 
status, tenure of office, or compensation of the present members, offi¬ 
cers, and employees of the Railroad Retirement Board; except that 
individuals who have had experience in railroad service shall bo 
retained in the employ of the Board, whether or not qualified under 
the civil service laws and rules, if in the judgment of the Board they 
possess the qualifications necessary for the proper discharge of the 
duties of the positions which they are holding. 

Approved, June 24, 1937. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 
January Term, 1941 


No. 7812 


RAILROAD RETIREMENT BOARD, Appellant 

v. 

LOUISE J. BATES 


Appeal from the District Court of the United States 
for the District of Columbia 


STATEMENT OF THE CASE 

I 

This case originated by complaint filed July 2, 1940, in 
the District Court of the United States for the District 
of Columbia by appellee against appellant, under Sectioin 
11 of the Railroad Retirement Act of 1937 (50 Stat. 307; 
45 USCA, Sec. 228a-r), seeking to set aside a decision df 
appellant (hereinafter referred to as the Board) denying 
appellee’s application for an annuity under that Act, oh 
the ground that the decision was based upon an erroneous 
construction of the applicable provisions of the statute. 
The Board moved to dismiss on the ground that the com¬ 
plaint failed to state a cause of action. The court over¬ 
ruled the motion and, upon refusal of the Board to plead 
further, entered judgment for appellee. The case reaches 
this court on an appeal by the Board from that judgment^. 

i 
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THE FACTS 

The only facts of record are those disclosed by the com¬ 
plaint, which for the purposes of this case must be taken 
as established. They are as follows: 

From January 1, 1908, to December 31, 1933, appellee 
was employed by the Southern Pacific Company and the 
Union Pacific Railroad Company as a clerk in a law office 
maintained jointly by those two companies in Washington, 
D. C. The Southern Pacific having withdrawn from the 
arrangement on the latter date, she thereafter continued 
in the same position as an employee solely of the Union 
Pacific until July 31, 1938, when the latter Company closed 
the office. (Tr. 2, 29) 

Upon its withdrawal from the joint arrangement with 
the Union Pacific, the Southern Pacific granted appellee a 
pension of $21.59 a month based upon her twenty-six years 
of service as an employee of that Company and upon the 
portion of her joint salary paid by it. That pension, which 
became effective January 1,1934, was assumed by the Gov¬ 
ernment effective July 1, 1937, pursuant to the provisions 
of Section 6(a) of the Railroad Retirement Act of 1937, 
and has been paid by the Board regularly since the latter 
date. (Tr. 2, 29) 

In July, 1938, having been advised by the Union Pacific 
that it intended to close its Washington office at the end 
of that month, appellee filed with the Board an application 
for an annuity under Section 2 of the Railroad Retirement 
Act of 1937, alleging in addition to the facts as to her rail¬ 
road service stated above that she was born in March, 
1867, making her 71 years of age, and that she intended 
to cease compensated service on July 31,1938. The amount 
of the annuity to which she claimed to be entitled is $70.34. 
(Tr. 2, 29) 

Appellee’s application for an annuity was assigned by 
the Board for hearing in October, 1938, on the limited ques¬ 
tion whether the facts that appellee was on the pension 
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rolls of the Southern Pacific on March 1 and July 1, 1^37 
(a pension which had been assumed by the Board unc(er 
Section 6(a) of the Act), and was also on July 1, 1937, in 
the compensated service of the Union Pacific rendered 
her ineligible for an annuity. On July 20, 1939, the Board 
rendered its decision holding that appellee was not en¬ 
titled to be paid an annuity either under the Railroad Re¬ 
tirement Act of 1935* or that of 1937 “either in addition 
to the pension under Section 6 of the 1937 Act or in sub¬ 
stitution therefor.” t (Tr. 2, 3, 64) 

It is that decision of the Board which appellee by lifer 
complaint herein sought to have set aside. Subsequeht 
proceedings in the lower court are sufficiently disclosed by 
the recitals in the judgment below (Tr. 96), which readis 

as follows: 1 

i 

“This action came on to be heard at this term qn 
defendant's motion to dismiss the complaint for failure 
to state a claim upon which relief can be granted, aijd 
the court having overruled said motion and defendant 
having declined to plead further: and thereupon, upojn 
consideration thereof, it is this 27th day of Novembejr, 
1940, ordered, adjudged, and decreed as follows: 

“That defendant be and is hereby directed to s^t 
aside the decision complained of herein and to proceejd 
to determine plaintiff’s eligibility for an annuity under 
Section 2 of the Railroad Retirement Act of 1937, irre¬ 
spective of the fact of the assumption by defendant 
under Section 6 of said Act of her pension from the 
Southern Pacific Company, and if plaintiff shall be so 
found eligible under the requirements of said Sectio|i 
2, to determine the amount of the annuity to whidji 

* 49 Stat. 967; 45 U. S. C. §§ 215-228. 

t It is important to keep clearly in mind the distinction between “an¬ 
nuities” ana “pensions” as those terms are used in the Act. They arp 
by no means synonymous. “Annuity” is the name applied to the original 
relief provided by this Act for retiring employees. The term “pension/' 
on the other hand, is applied to relief originally granted by the railroad 
companies to their retired employees but assumed as of July 1, 1937, as 
an obligation of the Federal Government. Eligibility for an annuity ip 
defined in Section 2 of the Act. The conditions for the assumption by 
the Government of a railroad pension are stated in Section 6. 
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she is entitled in accordance with the provisions of 
Section 3 of said Act, and thereupon to grant her such 
annuity effective as of August 1, 1938, in lieu of and 
in substitution for her said pension as of that date.” 

THE ISSUE PRESENTED 

Section 2 of the Railroad Retirement Act of 1937 pre¬ 
scribes various requirements as to eligibility for an annuity 
thereunder, depending upon whether the application is 
based on the ground of age or upon that of mental or 
physical disability. The full text of the section is printed 
in Appendix A. Considering only those requirements re¬ 
lating to an application based on age, which are the only 
ones involved here, we find that Section 2 holds out a defi¬ 
nite promise of an annuity to any person who 

(a) on or after August 29, 1935,* was in the com¬ 
pensated employ of any railroad subject to the Inter¬ 
state Commerce Act; 

(b) is 65 years of age or over; and 

(c) has ceased to render compensated service to any 
person and relinquished all rights to return to the 
service of any employer subject to the Act and of the 
person by whom last employed. 

There is no question that the facts alleged in appellee’s 
application, if true, fully meet the requirements of Section 
2 as to eligibility for an annuity. She alleged that she had 
been in railroad employment continuously for over thirty 
years; that she had been so employed both on and after 
August 29, 1935; that she was well over 65 years of age; 

* The so-called “enactment date,” i. e., the date of the enactment of the 
Railroad Retirement Act of 1935 of which the 1937 Act is an amend¬ 
ment although in the form of a general revision. In addition to its 
importance in connection with the matter of eligibility this date is also of 
significance when it comes to the computation of annuities. Under Section 
3(d) only employees who on that date were in service covered by the 
Act are entitled to credit for service prior to January 1, 1937, in the 
computation of their annuities. In other words, persons in railroad 
service on that date are by the Act placed in what might properly be 
called a preferred class. 
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and that she intended to cease compensated service to any 
person on July 31, 1938. By the date of the hearing on her 
application this declared intention had become an accom¬ 
plished fact. (Tr. 29) 

The Board has never undertaken to determine the Cor¬ 
rectness of the allegations contained in appellee’s applica¬ 
tion or to compute in accordance with the provisions! of 
Section 3 of the Act the amount of the annuity to which 
she w’ould be entitled if eligible under Section 2. The 
hearing held by it was not a hearing on the facts but j on 
a single question of law. Its own records disclosed Cne 
fact which had raised doubt in its mind as to her eligibility 
for an annuity under Section 2 even if everything She 
alleged in her application was established. That fact \tfas 
that appellee was already a pensioner under Section 6(ja) 
of the Act as the result of the assumption by the Govern¬ 
ment of her Southern Pacific pension covering only a part 
of her railroad service and compensation. It accordingly 
limited the hearing before it to the question of law whibh 
it deemed to be raised by that one fact. Deciding that thjat 
one fact v r as sufficient to disqualify appellee for an ain- 
nuitv, it denied her application without further inquiijy. 
(Tr.*26, 28, 63,64) 

As presented to this court this case involves a single 
question of law’. It is the same question on which heariiig 
was held by the Board and the same question on whi^h 
issue wras joined below r by the Board’s motion to dismis^. 
That question is: 

Whether a person who otherwise meets the require¬ 
ments as to eligibility prescribed by Section 2 of the 
Act is disqualified from receiving an annuity there¬ 
under by reason of the fact that she is already on thb 
pension rolls of the Board because of the assumption 
by the Government under Section 6 of a pension 
granted her by one of her two former railroad emj- 
plovers based upon her service with and compensation 
received from it, which represents only a minor part 
of her total railroad service and compensation. 
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SUMMARY OF ARGUMENT 

The Railroad Retirement Act of 1937 holds out a definite 
promise of an annuity, computed in accordance with the 
provisions of Section 3 thereof, to any person who meets 
the eligibility requirements of Section 2. The language 
of the latter section is too plain and unambiguous to leave 
any room for construction, and upon a showing by appellee 
that she met the strict letter of its requirements the Board 
had no choice but to grant her an annuity in proper amount. 
In refusing to do so and in dismissing her application, not 
because she failed to meet the eligibility requirements of 
that section but solely because she was already the recipi¬ 
ent of a pension under Section 6(a), the Board was at¬ 
tempting to exercise authority which it does not and could 
not possess. It was attempting to legislate rather than to 
interpret existing legislation. 

Even if the language of the statutory provisions in¬ 
volved could be regarded as being sufficiently uncertain 
to warrant the Board in looking beyond the face of the 
provisions themselves to ascertain their true meaning, the 
construction reached by it would still be clearly erroneous. 
Far from being a necessary construction, it was quite 
strained and far-fetched. Since it admittedly worked gross 
injustice to appellee, and since there were other equally 
permissible constructions which would have been free from 
such unjust results, it was unwarranted and erroneous. It 
is also erroneous because it is plainly at variance with the 
evident spirit and purpose of the entire Act, of which the 
provisions in question are a part. 

There is no force to the Board ? s contention that since 
it is the body charged with the administration of this Act 
a strong presumption of validity attaches to the construc¬ 
tion placed by it thereon in passing upon appellee's appli¬ 
cation for an annuity. The rule of presumption thus sought 
to be invoked has valid application only in the case of a 
construction that has ripened into a long-settled admin- 
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istrative practice and by which rights of parties have for 
many years been determined and adjusted. No such situa¬ 
tion is presented here, since the challenge here is of the 

very first formal and final decision of the Board on the 
v m 
question involved. In any event, nothing short of a coin- 

elusive presumption of validity vrould be sufficient to save 

a construction so plainly at variance with the letter and 

spirit of the Act as is that here under consideration. 

There is no valid basis for the claimed apprehension 
of the Board that a recognition of appellee’s right to an 
annuity may result in numerous other applications for an¬ 
nuities involving the same principle. The circumstances 
necessary to give rise to such a claim are too unusual {o 
be of common occurrence. Facts shown in the Board’s 
Annual Reports negative the possibility of many such cases 
arising. Even if such fears were hot largely imaginary, 
however, they would afford no valid ground for a disregard 
by the Board of a plain mandate of the Act of which it is 
charged with the administration. 

The judgment below reflects a most sound and highly 
conservative construction of the Act, well within both thp 
letter and spirit thereof, and should be affirmed. 


ARGUMENT 

I 

The Board’s decision on appellee’s application for an annuity wajs 
based upon a construction of the statutory provisions involve^ 
which is so contrary to their plan and unmistakable language 
as to amount to legislation rather than interpretation. 

As has already been pointed out, the facts set forth iij 
appellee’s application for an annuity, which for the purj 
poses of this appeal must be taken as proven, established 
her eligibility under Section 2 of the Act for an annuity 
effective August 1, 1938. The position taken in her behali] 
is that there is nothing in the Act which warrants the action! 
of the Board in refusing to give effect to that showing of 
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eligibility. The language of the Act with respect to the 
matter is so plain and unambiguous as to leave no room 
for construction and there was nothing for the Board to 
do but to give such provisions their full effect. Commis¬ 
sioner of Immigation v. Gottlieb, 265 U. S. 310, 313; Fur- 
workers Union v. Furworkers Union, 70 App. D. C. 122; 
105 F. 2d 1,17. 

It is not easy to gather either from the decision itself 
or from the briefs which have been submitted in support 
of it the precise basis of the Board’s conclusion on the 
question here at issue. The only thing that is entirely clear 
is that the conclusion was not based upon any express pro¬ 
vision of the Act, but on inferences which the Board 
thought were to be derived from the statute as a whole. 
We think, however, it may correctly be stated that in the 
last analysis the Board’s decision rests on the provision in 
Section 6(a) that each railroad-granted pension assumed 
by the Government under that section shall be paid to the 
pensioner for life. Apparently, the Board’s reasoning in 
the matter ran somewhat as follows: 

If applicant is entitled to an annuity under Section 
2 of the Act her annuity must be computed in accord¬ 
ance with the provisions of Section 3 and must 2 there¬ 
fore, be based upon her total railroad service, includ¬ 
ing her service with the Southern Pacific. Since she is 
already receiving a pension under Section 6 based 
upon her service with the latter Company, to grant 
her also an annuity under Section 2 would result in a 
partial duplication of allowances. It is to be presumed 
that Congress could not have intended such a result.* 
Applicant cannot, therefore, have both an annuity 
under Section 2 and a pension under Section 6. Since 
she already has the latter she cannot claim the former. 

* In support of that presumption the Board points to certain pro¬ 
visions of Section 2 defining eligibility, not because any of those pro¬ 
visions specifically prohibit duplication of allowances, but, on the con¬ 
trary, because, it says, they are ambiguous and if strictly construed 
could themselves result in a measure of duplication under certain cir¬ 
cumstances. (Tr. 77) We thus have here a clear case of one inference 
based upon another inference. 
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It is true she offers to waive her small pension 4nd 
accept the larger annuity in lieu thereof and in substi¬ 
tution therefor, but she is precluded from giving hp 
her pension by the language of Section 6 which specifi¬ 
cally assures it to her for life. Furthermore, we ^re 
without any machinery specifically provided by the 
Act for substituting an annuity for a pension un4er 
circumstances of this sort.* The result is unfortu¬ 
nate, but the law is the law. 

There is admittedly no express authority in the Act ft>r 
the Board’s decision. The sole basis is the conviction of 
the Board that there are certain necessary inferences |to 
be drawn from the Act which require it to deny a retire¬ 
ment annuity to a former railroad employee who is already 
on its pension rolls. It is submitted that the resulting de¬ 
cision has not the foundation of even inferential authority 
from any text in the Act, but amounts to supplying'a 
provision in the law which the Board thinks Congress 
ought to have provided, although it did not. That is some¬ 
thing the Board has no authority to do. U. S. v. Fisk, |3 
Wall. 445, 448; Petri v. Creelman Lumber Company, 1^9 
U. S. 487, 495. 

n 

Nothing in Section 6 of the Act warrants the denial of an annuity 
right established under Section 2. 

The full text of Section 6 is printed as Appendix B ^o 
this brief. Its two paragraphs will be discussed separately. 

(a) Paragraph (a) contains no express or implied prohi¬ 
bition of the granting of an annuity to one already 
holding a pension. 

This paragraph of Section 6 provides for the assumption 
by the Government on July 1, 1937, of pensions previously 

granted voluntarily by the railroads. It contains no refeii- 
_ 

*A closely related argument is that the fact that the Act specifically 
provides in Section 6 (d) for such substitution under certain circum¬ 
stances requires an inference of an intention to prohibit it under all 
other circumstances. (Tr. 76) 
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ence whatever to the matter of annuities under Section 2. 
As we have seen, however, its provision that a railroad- 
granted pension assumed by the Government thereunder 
shall be paid during the life of the pensioner constitutes 
the principal if not sole ground of the Board’s decision. 

The stress put by the Board on the provision of para¬ 
graph (a) that a private pension assumed thereunder shall 
be paid during the life of the pensioner was in the first 
instance adopted for the purpose of meeting an offer made 
by appellee to waive her assumed Southern Pacific pension 
effective upon the granting of the annuity applied for. It 
was urged by her counsel that the Board’s embarrassment 
about granting an annuity to a retired employee already 
on the pension rolls could be relieved by the applicant’s 
waiver of the pension. (Tr. 37-39) On such a waiver no 
duplication of relief payments would result; appellee would 
enjoy only such annuity as was due in recognition of her 
whole railroad service and based on the compensation re¬ 
ceived for it. 

The Board, however, thought that it has no authority 
to make such an adjustment. In considering the question 
of the proposed waiver, the Board’s opinion developed the 
further conclusion that the provision that an assumed pen¬ 
sion shall be paid during the life of the pensioner implies 
a denial of a right to an annuity. The opinion says: “The 
grant, by the above provision, of a pension for life is an 
indication that any individual granted such a pension is 
not to receive any other payments under the Act with re¬ 
spect to the same life.” (Tr. 84) 

The phrase carries no such implication. There is not in 
paragraph (a) any express or implied prohibition of other 
payments than pension payments. 

The provision for the continuation of pension payments 
for life is a statement of an obligation on the part of the 
Government for the benefit of the private pensioners. Its 
real office is to give assurance of enjoyment for life of rail¬ 
road voluntary pensions which were usually revocable at 
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the will of the railroad. As a benefit extended to the pen¬ 
sioners, it can, of course, be waived or compromised. 

Not only does the common-sense interpretation of the 
provision for payment of pensions during the life of the 
pensioner fail to sustain the Board’s conclusion that ^his 
provision excludes all other relief payments based on 'the 
same life, but also the legislative history of paragraph |(a) 
clearly precludes that conclusion. 

As will be pointed out more in detail later, in the bill as 
originally introduced Section 6 consisted of only one para¬ 
graph which ended with the sentence: “No person shall be 
entitled to receive both a pension under this section q.nd 
an annuity under Section 2 of this Act.” But before en¬ 
actment that sentence was struck out of the paragraph 
relating to assumption of private pensions and transferred 
to a new paragraph, designated as (b), dealing solely with 
a group of persons to which appellee never belonged. I 

Of course, the Board cannot by inference or interpre¬ 
tation restore to paragraph (a) the prohibition of the 
granting of an annuity to a holder of a pension which 
Congress in the course of perfecting the legislation delib¬ 
erately deleted. 

As is well known, the bill -which resulted in the Railroad 
Retirement Act of 1937 was the result of an agreement 
between representatives of railroad managements and rail¬ 
road labor. (Tr. 31, 81) The bill was introduced in the 
House and Senate in identical form on May 11, 1937,las 
S. 2395 and H. R. 6956. In both bills the subject matter 
of the assumption of railroads’ pension rolls -was covered 
by Section 6. The original text and the changes therein 
to produce the form of the final enactment are shown jby 
the following, in which -words appearing in the original 
draft but omitted in the Act are struck through and w-ords 
which did not appear in the original draft but w*ere added 
in the Act are in italics: 
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“PENSIONS TO PERSONS INDIVIDUALS ON 
PENSION OR GRATUITY ROLLS OF EM¬ 
PLOYERS 

“See. 6. (a) Beginning July 1, 1937, each pore on 
individual then on the pension or gratuity roll of an 
employer by reason of his employment, who was on 
such roll on March 1, 1937, and wao not, prior - to -^ kily - 
1, 10 3 7i oligiblo - for-an annui t y - under this Ac t , base d 
m- wholo or in p a rt on oorvico - rcn d ered - prior to Janu¬ 
a ry 4 ^- 1937 , shall be paid on July 1, 1937, and on the 
Iwet- 1st day of each calendar month thereafter during 
his life in -e ubstitution for tho pension or gratuity from 
hi s o mployor , a pension e qu a l in amoun t- to » at the same 
rate as the pension or gratuity granted to him by the 
employer without diminution by reason of a general 
reduction or readjustment made subsequent to De¬ 
cember 31, 1930, and applicable to pensioners of the 
employer: PROVIDED, HOWEVER, That no pension 
payable under this section shall exceed $120 monthly: 
AND PROVIDED FURTHER, That no person indi¬ 
vidual on the pension or gratuity roll of an employer 
not conducting the principal part of its business in the 
United States shall be paid a pension under this section 
unless, in the judgment of the Board, he was on March 
1, 1937, carried on the pension or gratuity roll as a 
United States pensioner. No person ohall be entitled 
to receive both a pension undo * thii * action and an 
annuity un d er sect i on 2 of - thio - Act .” 

In addition to these changes in original Section 6 there 
was added a new paragraph (b) containing provisions (see 
Appendix B) dealing with individuals on existing private 
pension rolls who on July 1, 1937, were also eligible for 
annuities under either the 1935 or 1937 Act. 

All these changes in Section 6 were made by the House 
Committee. Both the House and the Senate accepted them. 

It will be observed that in its original form Section 6 
excluded from the pensions to be taken over those of per¬ 
sons who were eligible prior to July 1, 1937, for annuities, 
that is, annuities provided by the Retirement Act of 1935. 
Of course, most of the pensioners on the railroads’ private 
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rolls would be those who had retired from active service 
prior to August 29, 1935, the enactment date of the Retire¬ 
ment Act of 1935. But wdien the revision of 1937 was under 
consideration it was recognized that there -was a class of 
pensioners who had been in active employment August; 29, 
1935, but who had retired and been placed on the railroads' 
private pension rolls during the year and a half that inter¬ 
vened from that date to March 1,1937. Since the members 
of this class had been eligible for annuities under the Act 
of 1935 on their retirement during the intervening period, 
the draftsmen of the original bill thought it preferable that 
the members of this class be forced to take out their An¬ 
nuities rather than continue on the private pension rolls 
taken over by the Government. But it became apparent 
that the bill could not be passed until late in June and hard¬ 
ship would result to those who would be deprived of tbleir 
private pension payments for July and later unless they 
were allowed a reasonable period after July 1 in which! to 
prepare annuity applications and obtain their approval ; by 
the Board. 

Accordingly, the original bill was revised to permit the 
Government’s assumption of pensions to apply on July 1, 
1937, to all pensioners on the railroads’ pension rolls, liut 
providing by new paragraph (b) for the transfer later ; to 
the annuity rolls of those who were on July 1 eligible for 
annuities. 

The revision of Section 6 by the House Committee Was 
explained in the report* of that Committee accompanying 
H. R. 7519 (the number given the bill on reintroductio4), 
on page 7 as follows: 

“Persons on the carrier pension rolls, who, on Julyil, 
1937, were eligible for annuities based in whole or in 
part on service rendered prior to January 1,1937, shall 
from and after July 1, 1937, be paid an annuity under 
the Retirement Act and shall not be carried as pen¬ 
sioners transferred from the carrier pension rolls. In 
order, however, to avoid delay and confusion in qualji- 


I 


* Report No. 1069, 75th Congress, 1st Session. 



14 


fying sucli persons under the Retirement Act, provision 
is made to continue them as pensioners transferred 
from the carriers pension rolls until October 1, 1937, 
or to the date, prior to that time, on which they shall 
have qualified under the Retirement Act.” 

In the light of this legislative history, attention is again 
called to the last sentence of Section 6 in the original bill, 
viz: “No person shall be entitled to receive both a pension 
under this section and an annuity under Section 2 of this 
Act,” and to the fact that in the revision by the House 
Committee this sentence was deleted from the original 
paragraph, now paragraph (a), and was included in para¬ 
graph (b) where it relates, as does the whole of paragraph 
(b), only to pensioners who were eligible on July 1, 1937, 
for annuities. 

In brief and argument before the Board, counsel who then 
appeared for appellee advanced the view that it was natural 
and logical to transfer from the original draft of Section 6, 
now paragraph (a) of that section, to new paragraph (b) 
the negative sentence prohibiting duplication of pension 
and annuity payments. The Board’s opinion dissents from 
that view and devotes considerable argument to supporting 
such dissent. (Tr. 72) The Board’s view’s may be more 
logical than those heretofore advanced in behalf of appel¬ 
lee. But evidently both the Board and the counsel who 
appeared before it in behalf of appellee have pursued an 
erroneous course in endeavoring to ascribe the reasons for 
the original insertion of the prohibition in Section 6, now 
paragraph (a) of that section, and for its subsequent trans¬ 
fer to paragraph (b). 

Whatever may have been the reasons governing the 
original and the subsequent drafting, the facts remain that 
the text of the original draft of Section 6, now paragraph 
(a) of that section, did include an express prohibition of 
the receipt by any person of both an annuity and a pension, 
and that in the revision that sentence was deleted and does 
not now appear in paragraph (a). The committees of 
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Congress and their draftsmen evidently concluded that t^is 
negative sentence would serve no useful purpose in para¬ 
graph (a). They may have been unaware that any case 
could arise in which a person who was a pensioner on July 
1,1937, could become eligible for an annuity under Sectioh 2 
by virtue of facts occurring after that date.* On the other 
hand, it is possible that the Congressional committees apnd 
their draftsmen recognized the possibility of the occurrence 
of such cases, but deliberately decided not to prohibit tjhe 
duplication by annuities of pensions taken over from tjie 
railroads’ rolls by virtue of paragraph (a), which it may 
have been assumed would be few in number, small jin 
amount and representing, as in this case, a part-time 
service. It is not for the Board or for counsel to assume 
that the deletion of the negative sentence was due to an 
oversight or a mistake. If any oversight or mistake <j>n 
this subject were committeed in the perfecting of the legis¬ 
lation, its correction must be effected by Congressional 
amendment. j 

It is submitted that it is not interpretation of the statute 
for the Board to restore, on some theory of interpretation, 
a provision which Congress in the course of perfecting tlje 
statute has deliberately deleted. 

j 

(b) The provisions of Paragraph (b) of Section 6 are not 
applicable to appellee. That paragraph concerns solely 
the group of persons who ivere on the railroads’ pen¬ 
sion rolls on March 1 and July 1 , 1937 , and who were 
also on the latter date eligible for an annuity. Ap¬ 
pellee did not belong to that group , since she was oh 
the latter date still in compensated railroad service. \ 

As has been explained, Section 6 as originally drafted 
expressly excluded from pensions to be taken over by thfc 
Government from the railroads’ rolls those of persons who 

* Railroad pensions were ordinarily granted only on the ground of 
superannuation or disability. For that reason “pensipned employee'^ 
is rather generally taken as being synonymous with “retired employee.^ 
It would not be surprising, therefore, if the drafters of this legislation 
overlooked exceptional cases where a person might still be working fori 
one railroad after having been pensioned by another. 
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prior to July 1,1937, were entitled also to an annuity under 
the Act of 1935, or under the amending Act of 1937, that 
is, persons who had been in active service on August 29, 
1935, who had been retired and pensioned during the sub¬ 
sequent year and a half, and in order to allow a reasonable 
time for persons in this group to make their annuity appli¬ 
cations paragraph (b) of Section 6 was written into the 
bill as enacted. In other words, the Government’s assump¬ 
tion of the railroads’ pensions by virtue of paragraph (a) 
was made effective initially as to all pensions on the private 
rolls, but those beneficiaries of such pensions who were on 
July 1, 1937, eligible for annuities were, in effect, required 
to obtain their annuities within four months. The com¬ 
pulsion consisted of the provision of paragraph (b) that 
the pensions of such persons should terminate with the 
payment due October 1, 1937. 

The first sentence of paragraph (b) reads: 

“No individual covered by this section who was on 
July 1, 1937, eligible for an annuity under this Act or 
the Railroad Retirement Act of 1935, based in whole or 
in part on service rendered prior to January 1, 1937, 
shall receive a pension payment under this section sub¬ 
sequent to the payment due on October 1, 1937, or due 
on the 1st day of the month in which the application 
for an annuity of such individual has been awarded 
and certified by the Board, whichever of the two dates 
is earlier.” 

The second sentence reads: 

“The annuity claims of such individuals who re¬ 
ceive pension payments under this section shall be 
adjudicated in the same manner and with the same 
effect as if no pension payments had been made: PRO¬ 
VIDED, HOWEVER, That no such individual shall be 
entitled to receive both a pension under this section and 
an annuity under this Act or the Railroad Retirement 
Act of 1935, • * * ” 

(Emphasis in both quotations supplied) 
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It is entirely clear that in the first use of the word 
“such” in this paragraph it is prefixed to the term indi¬ 
vidual for the purpose of distinguishing individuals cov¬ 
ered by Section 6 who were eligible for annuities on Jiilv 
1, 1937, from those individuals who were not eligible tor 
annuities on that date. It is entirely clear that each subse¬ 
quent use in paragraph (b) of the term “such individual” 
has the same purpose of precise classification. Therefore, 
the prohibition, in the proviso contained in the second sen¬ 
tence, of the receipt of both a pension and an annuity |by 
any “such individual” is limited definitely and expressly 
to that class of individuals. 

The Board agrees with appellee that she is not within 
the prohibition in paragraph (b) because she did not be¬ 
long to the group of pensioners with which the paragraph 
is solely concerned. She had not on July 1, 1937, been 
eligible for an annuity under the Retirement Act of 19^5 
or under the revision of 1937, for the reason that she whs 
still in compensated railroad service. She did not becoipe 
eligible for an annuity until August 1, 1938, her employ¬ 
ment by the Union Pacific Railroad Company having con¬ 
tinued in the meantime and through July, 1938. j 

If the provisions of this paragraph (b) have any signi¬ 
ficance at all in connection with the matter under consid¬ 
eration, it is a significance which points in a direction 
exactly opposite to that taken by the Board. Within tlie 
limited scope of its application it establishes the principle 
that where a person is qualified both for a pension under 
Section 6 and an annuity under Section 2 it is the annuity 
that shall finally be granted. It also provides a definite 
precedent for substituting a subsequently granted annuity 
for a previously assumed pension. Any inferences to be 
drawn therefrom are thus in favor of rather than against 
the validity of appellee’s claim. 
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The decision of the Board violates both the letter and the spirit 
of the Retirement Act. Consistently with both the letter and 
the spirit of the Act, the Board may and shonld transfer 
appellee from its pension rolls to its annuity rolls, thxzs recog¬ 
nizing her entire annuity eligibility instead of wholly re¬ 
jecting it. 

Even if the language of the statutory provisions in 
question were not too plain and unambiguous to warrant 
the Board in going beyond the face of such provisions to 
ascertain their meaning, the construction reached by it 
would be clearly erroneous. That construction admittedly 
works gross injustice to appellee. Being by no means a 
necessary one, in fact, quite strained and far-fetched, it is 
therefore unwarranted. Burnett v. Guggenheim, 288 U. S. 
280; Sorrells v. U. S., 287 IT. S. 435. It is also erroneous 
because it is plainly at variance with the evident purpose 
of the entire Act, of which the provisions in question are 
a part. City of Lincoln v. Ricketts, 297 IT. S. 373, 376. 

The result of the Board’s decision is to leave appellee 
with no relief during the remainder of her life except the 
pension taken over under Section 6(a) from the rolls of 
the Southern Pacific Company, representing only that com¬ 
pany’s share of her joint railroad service and compensa¬ 
tion and being less than one-third of the annuity to which 
she is entitled under Section 2, establishing her eligibility, 
and Section 3, prescribing the method of computation of 
the amount of annuities. 

It would be difficult to exaggerate the gross inequity of 
that result. The Board admits that had appellee been 
pensioned also by the Union Pacific at the same time she 
was pensioned by the Southern Pacific, or at any time 
prior to August 29, 1935, both of her pensions would have 
been assumed by the Government.* The Board must also 


* Because of the prevalence of joint employees among railroads there 
were many instances where the same person was receiving separate 
pensions from two or more companies when the provisions of Section 6 
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admit that if her service with the Union Pacific had termi¬ 
nated at any time between August 29, 1935, and July 1, 
1937, instead of on July 31, 1938, whether pensioned silso 
by that Company or not, she would have been eligible for 
an annuity based upon her total service with both com¬ 
panies and the total compensation received by her friom 
them. She would then have been in the special class cov¬ 
ered by Section 6(b). In neither of these supposed caises 
would either appellee or her employer have paid any taxes 
whatever under the Carriers Taxing Act of 1937 (50 Stat. 
435; 45 USCA, Sec. 261, et seq.) for the support: of 
the retirement system. As it is, both she and her employer 
were required to pay the taxes prescribed by that Act for 
the full year of 1937 and for the first seven months of 1938. 
In other words, by quitting work anywhere from thirteen 
months to two years and eleven months sooner than she 
did and paying no taxes whatever she would have obtained 
infinitely better treatment at the hands of the Board than 
she has received. 

I 

The foregoing discussion in detail of the provisions of 
both paragraphs (a) and (b) of Section 6 shows that thlere 
is no warrant in them for such an inequitable result. bsTo 
other section or provision of the Act has been cited by the 
Board as justifying its action. The result is defended upon 
the absence of explicit authority to grant an annuity to 
one already enjoying a pension, aided by a supposed im¬ 
plication from the provision that the pensions assumed 
under 6(a) shall be paid for life. But this result violates 
the letter of Section 2 under which eligibility for an an¬ 
nuity is established, and it is submitted that the spirit ^nd 
intent of the Retirement Act as a whole is that all persons 
who were in railroad service on August 29,1935, shall upon 
retirement receive annuities based upon their entire railroad 

went into effect, all of which were properly assumed by the Government 
under that section. In all such instances the absence of any express 
provision to that effect in the Act did not deter the Board from taking 
the common-sense course of merging into a single pension any two j or 
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service, including all service both prior and subsequent to 
that date.* As previously shown, this conclusion is fortified 
by the policy adopted by paragraph (b) of Section 6 requir¬ 
ing that pensioners who were also entitled to an annuity 
on July 1,1937, take out their annuities within four months 
instead of retaining their pensions. 

Section 6(b) contains, it is true, the only express pro¬ 
vision in the Act for transfers from the pension rolls to 
the annuity rolls, and is applicable only to the special group 
which obtained their railroad pensions after the enactment 
date, August 29,1935. But it seems important, in consider¬ 
ation of inferences and implications, that the policy of this 
section was to force, in effect, the retired employees to ob¬ 
tain their annuities instead of compelling them to retain 
only their pensions or even giving them an election between 
their pensions and their annuities. So it seems that the 
Board’s assumption of authority to hold an applicant to the 
continuance of a pension, especially one based on part time 
service, rather than grant an annuity, is the opposite of 
the intent and policy properly derived from the Act as a 
whole. 

Nowhere in the Act is there any prohibition of transfer 
from the pension rolls to the annuity rolls. True, such trans¬ 
fer is expressly provided for only in paragraph (b) of Sec¬ 
tion 6 in the case of members of the special group with 
which that paragraph is concerned. Even that paragraph 
does not prohibit individuals within its scope from apply¬ 
ing for and obtaining annuities at any time subsequent to 
November 1, 1937. That date did not mark any deadline 
after which the Board could grant no annuities to the para¬ 
graph (b) group. The penalty for delaying their applica¬ 
tions for annuities was merely loss of pension payments 
after October 1, 1937. The pensions of individuals who, 
like appellee, were not subject to paragraph (b) are not 
made the subject of any termination provision. 

* Section 3(b)(1). The above statement is subject to the qualification 
that the total service upon which the annuity is computed is to be 
limited to 30 years where it includes any service prior to July 1, 1937. 
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The Board assumes authority to rule that the part-tipie 
pension of appellee must continue. It would obviously!be 
a more reasonable assumption of authority or exercise! of 
statutory interpretation to permit a pensioner who becoipes 
able to qualify, after July 1, 1937, for an annuity to el^ct, 
in effect, the annuity in lieu of the pension, by waiving |he 
pension rights or otherwise. For the Board to transfer 
such an individual from the pension rolls to the annuity 
rolls would be a much more equitable and more reasonable 
solution of the difficulty than to assume the harsher author¬ 
ity to deny all right to an annuity. 

What has been said as to the spirit and intent of the 
Act as gathered from what appears on its face is amply 
supported by its legislative history. It will be remembered 
that the Railroad Retirement Act of 1937 was the third 
statute dealing with the same subject matter enacted |by 
our Congress within a period of a little over three ye^rs. 
The first, which was passed in 1934, had been attached 
by the railroads and held by the Supreme Court to be 
invalid on Constitutional grounds ( Railroad Retirement 
Board v. Alton, 295 U. S. 330). The second, slightly differ¬ 
ent in substance and greatly different in form, enactjed 
in 1935, following that decision of the Supreme Court, vfas 
also attacked by the railroads and held invalid by the dis¬ 
trict Court of the United States for the District of (Co¬ 
lumbia ( Alton Railroad v. Railroad Retirement Board, |16 
F. Supp. 955). It was while the latter case was pending 
on appeal that conferences w~ere held by the representa¬ 
tives of railroad management and railroad labor resulting 
in the agreement heretofore referred to upon a bill which 
resulted in the Act now under consideration. 

The opinion of the Supreme Court dealing with the 
validity of the first act discloses that the most objection¬ 
able feature of that statute from the standpoint of toe 
railroads was that an annuity granted thereunder was jto 
be based upon the applicant’s entire railroad service, te- 
gardless of when performed, whether before or after the 


22 


passage of the Act, regardless of whether continuous or 
not, and regardless of the reason for any breaks therein 
or for its final termination. This was in sharp contrast 
-with the practice which had been followed by the railroads 
in connection with their own voluntary pension systems. 
That practice had been to take into consideration in grant¬ 
ing a pension to an employee only continuous service with 
the company awarding the pension (or with one of its 
predecessors or affiliates). (Tr. 90) Usually there was a 
requirement of at least twenty years of continuous service 
to qualify for a pension. 

It is doubtful that any question was presented in the 
conference between management and men, to which refer¬ 
ence has already been made, upon which it was more 
difficult to reach agreement than was this question of what 
service should be taken into consideration in computing 
annuities. The railroads, on the one hand, naturally pre¬ 
ferred a treatment of the matter in line with their own 
prior practice, which was to give an employee credit only 
for continuous service with a single railroad (or with two 
or more railroads in the case of joint employees). (Tr. 90) 
The men, on the other hand, desirous of receiving as large 
annuities as possible on their retirement, just as naturally 
preferred that all service be taken into consideration in 
computing the amount thereof in each case. The treatment 
of this matter as finally agreed upon and now embodied 
in the Act represents a compromise between these two 
extremes. Service need not be continuous in order to be 
creditable. On the othey hand, not all past sendee is to be 
included. It is only as to those who were in railroad service 
on the date of the enactment of the second Act, August 
29, 1935, that any service prior to January 1, 1937, is to 
be taken into consideration in computing annuities, and 
then only up to the point where it does not result in giving 
a total in excess of thirty years of service. 

Not only was appellee in railroad service on August 29, 
1935, but her service was continuous from January 1, 1908, 
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to July 31, 1938. It is thus apparent that she would have 
been entitled to have her entire railroad service takbn 
into consideration in computing her annuity even if the 
conferees had adopted the relatively narrow basis pre¬ 
ferred by the railroads. It is not conceivable, therefore, 
that the framers of the present Act intended that it should 
have the effect given it by the Board in its decision herein, 
a decision which holds her to be entitled only to the small 
pension assumed by the Government w’hich had been 
granted her by the Southern Pacific in recognition of only 
part of her railroad service and only a minor part of the 
compensation received by her for her whole railroad em¬ 
ployment. 

IV 

The difficulties and dangers claimed by the Board to attend! a 
recognition of appellee’s claim are largely imaginary but in 
any event do not afford valid grounds for denial thereofj 

The Board in its opinion professes to see many diffi¬ 
culties in the way of recognizing any such waiver of pen¬ 
sions or exercise of right in the Board to make transfers 
from the pension rolls to the annuity rolls. The opinion 
points to the absence of any machinery provisions appli¬ 
cable in such cases, like those provided in paragraph (t>) 
of Section 6 in case of members of a limited group. Cer¬ 
tainly the mere absence of provisions for such procedural 
details is not sufficient to warrant a refusal by the Board 
to recognize a right to annuities in other cases than those 
provided for in paragraph (b) of Section 6. They seem 
procedural merely and to be details with which the Boaifd 
could deal in casual cases like that of appellee, without 
exposing itself to the charge of exceeding its authority, j 
The Board has not always been so careful to demand 
specific authority in the Act before dealing in a practical, 
common-sense way with problems that are presented to Jt 
which are merely procedural in character. For examplp, 
there is nothing in Section 6(a) specifically authorizing it to 
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merge and pay by means of a single monthly check two 
or more pensions assumed under that paragraph with re¬ 
spect to the same person. As previously stated, however, it 
has quite properly followed that course uniformly. 

Also, as disclosed by its Annual Reports, the Board has 
found a practical way of meeting the situation caused by 
the provision of Section 6(b) that no person coming there¬ 
under “shall receive a pension payment under this section 
subsequent to the payment due October 1, 1937. ” In spite 
of that provision and regardless of the fact that nowhere 
in the Act is there any express authority for granting a 
temporary annuity pending final action on an application, 
it has continued to pay to numerous persons covered by 
Section 6(b) long after October 1, 1937, so-called “tem¬ 
porary annuities ” which are the same in amount as their 
former pensions. This action has been taken by it for the 
purpose of avoiding the hardship that would otherwise 
result to such persons from unavoidable delay in reaching 
final determination of their annuity applications. 1 * 

Another reason urged by the Board for its construction 
of the Act is that to recognize appellee’s right to an an¬ 
nuity would be to invite the filing of annuity applications 
by all persons whose pensions were assumed for life under 
Section 6(a) who may now or hereafter be able to meet 
the eligibility requirements of Section 2. It is suggested 
that the number of such persons may well be quite large. 
That suggestion lacks substantial basis. 

In order to be eligible for an annuity under either the 

* “Nearly 6,000 additional pensioners taken over from the carrier 
rolls were eligible for annuities under the Railroad Retirement Act of 
1937, and could not be carried on the pension rolls after October 1, 1937. 
The amount of annuity was determined for 1,362 such cases in August, 
1,384 in September, and 1,140 in October, 1937. Because of the difficulty 
of checking detailed service and compensation records, the annuities of 
the remaining cases could not be immediately determined. They were, 
therefore, assigned temporary annuities equal to the amount of their pen¬ 
sions, until such time as the amount of the annuity to which they were 
entitled under the 1937 Act could be determined and the adjustment made. 
By the end of the fiscal year 1937-38 annuity determinations had been 
made for all but 437 of these cases.” (Quoted from page 23 of the Board’s 
Annual Report for 1938.) 
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1935 or the 1937 Act a person must have been in the em¬ 
ploy of a railroad on or after August 29, 1935. In order 
to be on the Board’s rolls as a permanent pensioner under 
Section 6(a) a person must have been retired on a pension 
by a railroad prior to March 1, 1937, and must on July 
1, 1937, have been ineligible for an annuity under either 
the 1935 or 1937 Act. On the face of it, therefore, it wodld 
seem to require a combination of circumstances as unusdal 
as that presented in appellee’s case to produce another 
case involving the same principle. 

As a matter of fact, up to the date of the hearing before 
the Board October 21, 1938, only one other application 
for an annuity had been filed involving the same principle 
as that presented by appellee’s application. That oth^r 
application, on which hearing was held along with ap¬ 
pellee’s application,' was by one Phelps, who had befen 
retired on a pension by one railroad in January, 1920, aft^r 
thirty-six years of service, and had thereafter, in April, 
1920, entered the employ of another railroad where he had 
remained until July 31, 1937. (Tr. 27) That the situations 
involved both in that case and in appellee’s case are mobt 
unusual is quite obvious when consideration is given to the 
circumstances under which pensions were ordinarily 
granted by the railroads under the voluntary plans in effect 
prior to the passage of the Retirement Act. 

What is unusual about appellee’s case is not the fa£t 
that she was once a joint employee of two railroads, sin^e 
such situations are quite common, but that she continued 
to work for one of them after having been retired on |a 
pension by the other. What is unusual about the Phelps 
case is not that he had 'worked for more than one railroad, 
since such situations are by no means uncommon, but that 
he had been able to obtain employment with one railroald 
after having been retired on a pension by another. Ordi¬ 
narily railroads granted pensions only to employees whjo 
were retired from the service, either voluntarily or by coni- 
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pulsion, on account of age or mental or physical disability. 

The retirement age varied under the various systems, but 

was usually 70.* Since joint employers ordinarily act 

jointly with respect to joint employees it is reasonable to 

assume that appellee’s case was exceptional. It is also 

reasonable to assume that there could not have been manv 

• 

instances like that presented in the Phelps case where a 
person who was old enough or sufficiently disabled to per¬ 
mit or require his retirement from the service of one rail¬ 
road on a pension was nevertheless able thereafter to 
secure employment with another.t The record indicates 
entire agreement on the part of the Board with both of 
these assumptions. (Tr. 44) 

Counsel for the Board, however, state that in suggesting 
the probability of numerous other cases arising involving 
the same principle that is involved in this case no reference 
was intended to cases growing out of a factual situation 
similar to that involved either in this case or in the Phelps 
case, where a person who had previously been retired on a 
pension by one railroad was in the service of another on 
July 1, 1937. Their apprehension, they say, is with respect 


* On page 98 of its Annual Report for 1938, the Board, commenting 
upon the tabulations appearing on page 99 showing the ages at dates 
of retirement of 46,241 pensioners transferred to its rolls as permanent 
pensioners under Section 6(a), states: “The average age at retirement 
was 66.7 years for all pensioners, 70.1 for age pensioners, and 64.2 for 
disability pensioners (table 35). * * * The age at retirement of the pen¬ 
sioners reflects the provisions of the private pension plans. Age retire¬ 
ments are very heavily concentrated at age 70, since under most plans re¬ 
tirement for age was compulsory at 70, and was not possible before. Age 
at retirement for disability pensioners is characterized by a lower aver¬ 
age age and a wider and less concentrated distribution than for age 
pensioners, and by a minor concentration at age 65. Most of the private 
pension plans set no absolute age for disability retirement, and the 
several important roads which had a minimum set it at age 65.” 

f That assumption is all the more reasonable when it is borne in mind 
that the railroads, like many other industries, for many years have had 
rules against taking on new employees who are beyond a certain age. 
Few, if any of them, will employ a man for the first time who is over 45. 
Many of them fix the limit lower than that. The text and table on pages 
98 and 99 of the Board's Annual Report for 1938 disclose that of the 
total of 19,103 persons who had been pensioned on account of age and 
whose pensions had been assumed by the Government under Section 6(a), 
only 192 were under 65, only 44 were under 60, only 3 were under 50, 
ana none was under 47 when pensioned. Of 26,423 disability pensioners 
taken over under that section, only 283 were under 45 when pensioned, 
and only one was under 35. 
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to persons who were retired on pension by the railroads 
between August 29,1935, and March 1,1937, and who, while 
not in railroad service on July 1, 1937, were for some other 
reason not eligible for annuities and whose railroad pen¬ 
sions were therefore assumed for life under Section 6(a). 
The only other reason for the ineligibility of such a person 
for an annuity would be that he failed to meet the require¬ 
ments either of the 1935 or the 1937 Act with respect to a£e 
or length of service. In other words, the Board claims jto 
fear that among the many thousands of railroad pensioners 
taken over onto its rolls as so-called “permanent pension¬ 
ers’’ under Section 6(a) there may well be a large number 
who were pensioned by the railroads between August 29, 
1935, and March 1, 1937, but did not come within the pro¬ 
visions of Section 6(b) because they were under 50 years qf 
age on July 1,1937, and had less than thirty years of service 
and were, therefore, ineligible for annuities under either 
Act.* Unless barred therefrom by the fact that he is already 
a pensioner under Section 6(a) any such person, the Board 
says, would have a valid claim for an annuity under Sec¬ 
tion 2 of the present Act upon reaching 65 years of age or, 
in case of total disability, upon reaching 60. It was to such 
persons that counsel for the Board was referring when he 
said (Tr. 44): 

“If your proposition is correct, that such persons 
are entitled to both pensions and annuities, we arp 
going to be paying a devil of a lot of money.” 

■ 

* Under the provisions of Section 3 of the 1935 Act, the requirements 
with respect to eligibility were: (a) that applicant be 65 years of age 
or over; (b) that he be 50 years of age or over and have completed a 
service period of thirty years, in which event, however, the annuity wa|S 
subject to reduction depending upon the extent to which he was under 
65; or (c) that he have completed a service period of thirty years and 
be retired by the carrier on account of mental or physical disability. 
Under the provisions of Section 2 of the 1937 Act an individual is eligible 
for an annuity (1) if he is 65 years of age or over; (2) if he is 60 
years of age or over and (a) has either completed thirty years of service, 
or (b) has become totally and permanently disabled for regular employj- 
ment for hire, but in either case the annuity is subject to reduction 
depending upon the extent to which he is under 65; or (3) regardless of 
his age, if he has become totally and permanently disabled for regular 
employment for hire and has completed thirty years of service. 
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There are at least two considerations which should go a 
long way toward allaying the apprehensions of the Board 
as thus vernacularly expressed. In the first place, the 
principle of appellee's case as presented to this court 
does not involve a recognition of the right of such a 
person to both a pension and an annuity, but only of his 
right to an election whether to retain his pension or 
take his annuity in substitution therefor. That fact is 
of importance in two ways. It would tend to reduce the 
number of applications for annuities even if there were a 
large number of pensioners who could establish eligibility 
therefor and at the same time greatly reduce the amount of 
money actually involved in connection with any such appli¬ 
cation. The second consideration to which we refer, how¬ 
ever, is even more important. It is that the group of pen¬ 
sioners to which the Board points as the source from which 
other cases similar in principle to this one may be expected 
to arise, if at all, is so small in number as to be relatively 
insignificant. 

The Board’s Annual Report for 1938 contains a tabula¬ 
tion on page 100 which shows that of the total of 46,241 
pennant pensioners there dealt with only 196 received 
their pensions during 1936-37.* The table does not show 
the number of permanent pensioners who retired in the year 
1935 subsequent to August 29. However, if the retirements 
during that period resulted in permanent pensioners in a 
number proportionate to the 196 who retired during the 
fourteen months involved in 1936 and 1937 up to March 1, 
the total for the entire period involved was not more than 
253. This indicates what the Chairman of the Board in¬ 
tended by his statement at the hearing that “there were, 

* This total of 46,241, dealt with in that tabulation includes all pen¬ 
sioners transferred to the Board's rolls up to June 30, 1938, except 73 
cases not in force on that date because of suspension and 2,329 for whom 
the data furnished by the railroads with respect to age at retirement, 
date of birth, amount of credited service, or average amount of com- 

K nsation were incomplete. Presumably such data are more apt to be 
iking with respect to earlier retirements than with respect to those 
which occurred during the period now under consideration. 



in fact, some few hundred” pensioners of the class hfre 
under consideration. (Tr. 44) 

It is thus clear that the difficulties and dangers which 
the Board fears might result from the precedent that 
would be established by granting appellee’s claim herein 
are without any sound basis. Even if they were real, how¬ 
ever, they would not warrant a construction of the Act 
so at variance with its clear letter and spirit as that reached 
by the Board. 

V 

The Board’s construction of the Act is entitled to no presumption 
of validity, but even if it were, it is so clearly erroneous that 
it is beyond the aid of presumption. 

There is no force to the claim made on behalf of tjhe 
Board that since it is the body charged with the adminis¬ 
tration of this Act a strong presumption of validity at¬ 
taches to the construction placed by it thereon in passing 
upon appellee’s application for an annuity thereunder. 
The rule of presumption thus sought to be invoked has 
valid application only in the case of a construction that 
has ripened into a long settled administrative practice and 
by which rights of parties have for many years been de¬ 
termined and adjusted. Robertson v. Downing, 127 U. j3. 
607, 613; National Lead Company v. U. S., 252 U. S. 140, 
145; Riggins v. Commissioner of Internal Revenue, 61 

S. Ct. 475,-U. S.-, decided February 3, 1941. No 

such situation is presented here. Appellee’s application 
was filed less than thirteen months after the enactment 
of the statute and the challenge here is of the very first 
formal and final decision of the Board on the question 
involved. 

In any event, the question of whether or not any pre¬ 
sumption of correctness attaches to the Board’s construc¬ 
tion of the Act in this instance is wholly academic. Nothing 
short of a conclusive presumption of validity could save 
a construction so plainly at variance with the letter ana 
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spirit of the statute, and not even the Board claims that 
much sanctity for one of its interpretations of the Act. 

VI 

The judgment below reflects a construction of the Act which is 
well within both the letter and spirit thereof and must, there¬ 
fore, be affirmed. 

While the lower court did not deliver either an oral or 
a written opinion in this case, its views on the question of 
law involved are sufficiently disclosed by what appears on 
the face of the judgment (ante, p. 3). The court’s reason¬ 
ing may well have been somewhat as follows: 

Section 2 of the Act is the only place therein where 
the matter of eligibility for an annuity is dealt with. 
The question whether or not a particular applicant 
therefor is entitled to an annuity under the Act must, 
therefore, be determined in accordance with the pro¬ 
visions of that section. The fact that an applicant for 
an annuity under Section 2 may already be receiving 
a pension under Section 6(a) covering part of the 
service and compensation which under Section 3 would 
have to be taken into consideration in determining the 
amount of her annuity does not warrant a denial of 
her application if she is otherwise eligible under Sec¬ 
tion 2, in the absence of some express or implied pro¬ 
vision of the Act so requiring. The Act admittedly 
contains no such express provision. The prohibition 
found in Section 6(b) against granting both a pension 
and an annuity to the same person admittedly applies 
only to the limited class of former railroad pensioners 
singled out by that paragraph for special treat¬ 
ment, a class to which plaintiff does not belong. 
Furthermore, that prohibition goes only to the receipt 
of both a pension and an annuity by the same person 
and not to the conversion of a pensioner into an an¬ 
nuitant. On the contrary, it is part of a paragraph 
which contemplates and provides for that very thing. 
Neither does the Act contain anything which by neces¬ 
sary or even reasonable implication requires the denial 
of an annuity under such circumstances. If there is 
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any inference with respect to the matter to be drawn 
from Section 6(b), it is that where a person might be 
granted either a pension or an annuity it is the latter 
which shall be granted. 

It is not necessary for the court to decide in this case 
whether there is any implication in the Act against the 
granting of both a pension and an annuity to a person 
not belonging to the special class covered by Sectipn 
6(b). Plaintiff has offered to surrender her pension 
upon the granting of the annuity and to accept the 
latter in substitution therefor. That appears to the 
court as a reasonable disposition of the matter whiph 
is well within both the letter and spirit of the Act. The 
provision of Section 6(a) that a pension assumed hy 
the Government thereunder shall be paid for the lijfe 
of the pensioner is binding only on the Government. 
It confers a right which while not subject to assign¬ 
ment or attachment because of the provisions of Sec¬ 
tion 12 of the Act, may, like almost any other right, be 
waived or surrendered by the beneficiary. 

Since this case is being disposed of on defendants 
motion to dismiss, the facts alleged in the complaint 
are to be taken as established. On the strength of those 
facts the court would doubtless be warranted in adjudg¬ 
ing the plaintiff entitled to an annuity in the amoupt 
claimed by her and directing defendant to proceed 
forthwith to grant it to her. It does not seem to the 
court to be desirable, however, to go that far. Tl}e 
Board has not as yet determined the eligibility of plain¬ 
tiff under the provisions of Section 2 nor has it com¬ 
puted the amount of the annuity to which she may he 
entitled under the provisions of Section 3. Those aite 
administrative matters which the Act contemplates 
shall, at least in the first instance, be dealt with by thje 
Board. The court will, therefore confine its judgment 
herein to a direction to the Board to set aside its de¬ 
cision and to proceed to determine plaintiff’s eligibility 
for an annuity in accordance with the provisions hf 
Section 2 without regard to the fact that she is already 
a pensioner under Section 6(a), and if it finds her to 
be so eligible, to grant her an annuity in prope^ 
amount as determined under the provisions of Sectioti 
3 as of August 1, 1938, in lieu of, and in substitution 
for, her previously assumed pension. 


i 
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It is submitted that the judgment below reflects a very 
conservative construction of the Act, well within both the 
letter and spirit thereof, and should be affrmed. 

J. M. Souby 
Gregory S. Prince 
Attorneys for Appellee 

929 Transportation Building 
Washington, D. C. 
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APPENDIX A 
Annuities 

Sec. 2. (a) The following-described individuals, if they 
shall have been employees on or after the enactment date, 
shall, subject to the conditions set forth in subsections 
(b), (c), and (d), be eligible for annuities after they shall 
have ceased to render compensated service to any person, 
whether or not an employer as defined in section 1(a) 
(but with the right to engage in other employment to the 
extent not prohibited by subsection (d)): 

1. Individuals who on or after the enactment date 
shall be sixty-five years of age or over. 

2. Individuals who on or after the enactment date 
shall be sixty years of age or over and (a) either have 
completed thirty years of service or (b) have become 
totally and permanently disabled for regular employ¬ 
ment for hire, but the annuity of such individuals 



3 


shall be reduced one one-hundred-and-eightieth for 
each calendar month that they are under age sixty-fijve 
when the annuity begins to accrue. 

3. Individuals, without regard to age, who on or 
after the enactment date are totally and permanently 
disabled for regular employment for hire and shrill 
have completed thirty years of service. 

Such satisfactory proof of the permanent total dis¬ 
ability and of the continuance of such disability until 
age sixty-five shall be made from time to time as may 
be prescribed by the Board. If the individual fails 
to comply with the requirements prescribed by tllie 
Board as to proof of the disability or the continuance 
of the disability until age sixty-five, his right to an 
annuity under subdivision 2 or subdivision 3 of this 
subsection by reason of such disability shall, except 
for good cause shown to the Board, cease, but without 
prejudice to his rights under subdivision 1 or 2 (a) of 
this subsection. If, prior to attaining age sixty-fivC, 
such an individual recovers and is no longer disabled 
for regular employment for hire, his annuity shall 
cease upon the last day of the month in which he sjo 
recovers and if after such recovery the individual i|s 
granted an annuity under subdivision 1 or 2 (a) of this 
subsection, the amount of such annuity shall be re¬ 
duced on an actuarial basis to be determined by th|e 
Board so as to compensate for the annuity previously 
received under this subdivision. 

I 

(b) An annuity shall be paid only if the applicant shall 

have relinquished such rights as he may have to returiji 
to the service of an employer and of the person by whonji 
he was last employed; but this requirement shall not apply 
to the individuals mentioned in subdivision 2 (b) and subf 
division 3 of subsection (a) prior to attaining age sxty| 
five. j 

(c) An annuity shall begin to accrue as of a date to be 
specified in a written application (to be made in such mann 
ner and form as may be prescribed by the Board and to be 
signed by the individual entitled thereto), but— 
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(1) not before the date following the last day of 
compensated sendee of the applicant, and 

(2) not more than sixty days before the filing of the 
application. 

(d) No annuity shall be paid with respect to any month 
in which an individual in receipt of an annuity hereunder 
shall render compensated sendee to an employer or to the 
last person by whom he was employed prior to the date 
on which the annuity began to accrue. Individuals receiv¬ 
ing annuities shall report to the Board immediately all 
such compensated service. 
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APPENDIX B 

I 

Pensions to Individuals on Pension or 
Gratuity Rolls of Employers 

Sec. 6. (a) Beginning July 1, 1937, each individual then 
on the pension or gratuity roll of an employer by reason of 
his employment, who was on such roll on March 1, 1937, 
shall be paid on July 1, 1937, and on the 1st day of each 
calendar month thereafter during his life, a pension at the 
same rate as the pension or gratuity granted to him by 
the employer without diminution by reason of a general 
reduction or readjustment made subsequent to December 
31, 1930, and applicable to pensioners of the employe^: 
Provided, however, That no pension payable under this 
section shall exceed $120 monthly: And provided further, 
That no individual on the pension or gratuity roll of 
an employer not conducting the principal part of its busi¬ 
ness in the United States shall be paid a pension under 
this section unless, in the judgment of the Board, he wa^, 
on March 1,1937, carried on the pension or gratuity roll as 
a United States pensioner. 

(b) No individual covered by this section who was on 
July 1, 1937, eligible for an annuity under this Act or the 
Railroad Retirement Act of 1935, based in whole or in paijt 
on service rendered prior to January 1, 1937, shall receive 
a pension payment under this section subsequent to the 
payment due on October 1, 1937, or due on the 1st day of 
the month in which the application for an annuity of such 
individual has been awarded and certified by the Board, 
whichever of the two dates is earlier. The annuity claims 
of such individuals who receive pension payments under 
this section shall be adjudicated in the same manner and 
with the same effect as if no pension payments had beeii 
made: Provided, however, That no such individual shall 
be entitled to receive both a pension under this section and 
an annuity under this Act or the Railroad Retirement Aci 
of 1935, and in the event pension payments have been made 
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to any such individual in any month in which such indi¬ 
vidual is entitled to an annuity under this Act or the Rail¬ 
road Retirement Act of 1935, the difference between the 
amounts paid as pensions and the amounts due as annuities 
shall be adjusted in accordance with such rules and regula¬ 
tions as the Board may deem just and reasonable. 

(c) The pension paid under this section shall not be 
considered to be in substitution for that part of the pension 
or gratuity from the employer which is in excess of a pen¬ 
sion or gratuity at the rate of $120 a month. 





